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UNTON PACIFIC CORPORATION, UNION PACIFIC RAILROAD COMPANY 
AND MISSOURI PACIFIC RAILROAD COMPANY 

CONTROL AND MERGER 
SOUTHERN PACIFIC RAIL CORPORATION, SCUi.'HERN PACIrIC 

TRANSPORTATION COMPANY, ST. LOUIS SOUTHWESTERN RAILWAY .• 
COMPANY, SPCSL CORP. AND THE DENVER AND / 

RIO GRANDE WESTERN RAILROAD COMPANY 

APPLICANTS' REPLY TO "STATEMENT 
OF BENJAMIN ZATZ AND DONALD ZATZ" 

The primary A p p l i c a n t s , Union P a c i f i c C o r p o r a t i o n 

("UPC"), Union P a c i f i c R a i l r o a d Compan- ("UPRR"), Southern 

P a c i f i c R a i l Corporation ("SPR"), Southern P a c i f i c 

T r a n s p o r t a t i o n Company ("SPT") and St. Louis Southwestern 

Railway Company ("SSW"), hereby r e p l y t o the "Statement of 

Benjamin Zatz and Donald Zatz," f i l e d September 10, 1997. 

This r e p l y i s supported by the Reply V e r i f i e d Statement of 

Stephan C. Month, Managing D i r e c t o r , C r e d i t Saisse F i r s t 

Boston C o r p o r a t i o n ("CS F i r s t Boston"), attached as E x h i b i t A 

he r e t o . 

With t h i s f i l i n g , the record i n t h i s proceeding i s 

closed, and Ap p l i c a n t s renew t h e i r request t h a t the Board f i n d 

t h a t the terms of A p p l i c a n t s ' proposed t r a n s a c t i o n are j u s t 

and reasonable and serve a d e c i s i o n t o t h a t e f f e c t p r i o r '-o 

September 30, 1997. 



On J u l y 14, 1997, A p p l i c a n t s f i l e d w i t h the Board a 

p e t i t i o n f o r a d e t e r m i n a t i o n t h a t the terms of the proposed 

merger of SSW i n t o SSW Merger Corp. -- and i n s p e c i f i c , the 

$6,800-per-share p r i c e t o be paid t o the f o u r shareholders who 

own the 4/IOC of 1% of SSW's com.mon stock t h a t i s p u b l i c l y 

h e l d -- are j u s t and reasonable. A p p l i c a n t s explained t h a t 

the $6,800-per-share p r i c e i s at the top end of the range of 

SSW's estimated common e q u i t y value, as e s t a b l i s h e d i n a 

v a l u a t i o n a n a l y s i s conducted by CS F i r s t Boston, an investment 

banking f i r m w i t h extensive e x p e r t i s e i n the area of r a i l r o a d 

s e c u r i t i e s and an in-depth knowledge of UP/SP operationrs. 

A p p l i c a n t s ' f a i r n e s s p e t i t i o n was supported by the 

V e r i f i e d Statement of Stephan C. Month, Managing D i r e c t o r , CS 

F i r s t Boston. I n t h a t statement, Mr. Month ex p l a i n e d how CS 

F i r s t Boston a r r i v e d at i t s v a l u a t i o n u s i n g t h r e e d i f f e r e n t 

a n a l y t i c a l approaches: a comparable company approach, which 

cjmpared SSW f i n a n c i a l and o p e r a t i n g data w i t h f i n a n c i a l , 

o p e r a t i n g and stock market i n f o r m a t i o n f o r o t h e r companies i n 

the r a i l r o a d i n d u s t r y ; a comparable a c q u i s i t i o n a n a l y s i s , 

which com.pared the proposed SSW m.erger w i t h thc f i n a n c i a l 

terms of c e r t a i n other t r a n s a c t i o n s t h a t have been r e c e n t l y 

e f f e c t e d or proposed i n the r a i l r o a d i n d u s t r y ; and a 

discounted cash flow a n a l y s i s , which analyzed SSW's p r o j e c t e d 

cash flow, t a k i n g account of the f o r e c a s t synergies of the 

UP/SP meraer. Based on those analyses, and on the a n a l y s i s of 

ot h e r r e l e v a n t i n f o r m a t i o n , f i n a n c i a l s t u d i e s , analyses. 
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i n v e s t i g a t i o n s and f i n a n c i a l , economic and markat c r i t - e r i a , CS 

F i r s t Boston concluded t h a t the estimated common o l u i t y value 

-jf SSW i s $4,155 t o 56,809 per common share. 

The Board and the Commission have found i n many past 

cases t h a t i t i s proper t o analyze j u s t such f a c t o r s i n order 

t o a r r i v e at a conclusion t h a t the s e c u r i t i e s terms of a 

t r a n s a c t i o n are j u s t and reasonable. See, e . g . , UP/SP, 

Decision No. 44, p. 178 ( f i n d i n g "persuasive" evidence 

submitted by CS F i r s t Boston, i n c l u d i n g comparable compai.y 

a n a l y s i s , comparable a c q u i s i t i o n a n a l y s i s , and discounted cash 

flow a n a l y s i s ) ; Finance Docket No. 32549, P ' l r l i n g t o n Northern 

Inc. & B u r l i n g t o n Northern R.R. -- Control & Merger -- Santa 

Fe P a c i f i c Corp. &. The Atchison, Topeka & Santa Fe Ry. , 

Decision served Aug. 16, 1995, p. 106 (evidence submitted by 

f i n a n c i a l a dvisors included comparable t r a n s a c t i o n a n a l y s i s 

and comparable company a n a l y s i s ) ; Finance Docket No. 32133, 

Union P a c i f i c Corp.. Union P a c i f i c R.R. & M i s s o u r i P a c i f i c 

R.R. Control Chicago 6c North Western T r a n s p o r t a t i o n Co. 

& Chicago & North Western Ry., Decision served June 22, 1995, 

p. 3 (evidence submitted by analysts i n c l u d e d p r o j e c t e d f u t u r e 

earnings, comparable companies a n a l y s i s , and comparable 

t r a n s a c t i o n s a n a l y s i s ) ; Union P a c i f i c Corp., P a c i f i c R a i l 

System. Inc., & Union P a c i f i c R.R. -- Control -- M i s s o u r i 

P a c i f i c Corp. & M i s s o u r i Pa--ific R.R.. 366 I.C.C. 462, b33-38 

(1982), a f f ' d i n r e l e v a n t p a r t sub nom. Southern P a c i f i c 

T r a n s p o r t a t i o n Co. v. ICC, 736 F.2d 708, 725-27 (D.C. C i r . 
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1984), c e r t , denied, 469 U.S. 1208 (1985) ( f u t u r e earnings and 

comparable t r a n s a c t i o n s ) . 

The ZaLzes do not suggest t h a t there are any e r r o r s 

m CS F i r s t Boston's a n a l y s i s . They were provided w i t h a l l 

workpapers u n d e r l y i n g t h a t a n a l y s i s on August 27, and had no 

f u r t h e r d i s c o v e r y questions w i t h regard t o the a n a l y s i s . 

Although t.he Zatzes have on sev e r a l occasions claimed t h a t 

they r e q u i r e a d d i t i o n a l time t o prepare t h e i r own v a l u a t i o n 

evidence, they have never once suggested t h a t they needed 

a d d i t i o n a l time t o address CS F i r s t Boston's a n a l y s i s . CS 

F i r s t Boston's v a l u c i t i o u s t i i i d s u n rebutted. 

I n s t e a d of addressing the v a l u a t i o n methodology 

employed by CS F i r s t Boston, or o f f e r i n g any r a t i o n a l ground 

f o r completely d i s r e g a r d i n g the r e s u l t s of t h a t w e i l -

e s t a b l i s h e d methodology, the Zatzes suggest two e n t i r e l y 

d i f f e r e n t methods of v a l u i n g SSW's com;ioii shares. F i r s t , they 

say t n a t an a p p r o p r i a t e value can be d e r i v e d from C o n r a i i ' s 

purpcirted " o f f e r " d u r i n g the UP/SP merger proceeding of $1.9 

b i l l i o n f o r "SP East." Second, they say t h a t , given adequate 

time, they would have analyzed SSW t r a f f i c f l o w s , and might 

have proposed determining the 'lue of the SSW t o CSX or NS 

undsr the assumption t h a t the proposed C o n r a i l carve-up w i l l 

be approved. Both suggestions are t o t a l l y m e r i t l e s s . 

C o n r a i i ' s " O f f e r . " During the pendency of the UP/SP 

merger proceeding, C o n r a i l claimed t h a t i t would be w i l l i n g t o 

purchase what i t described as "SP East" f o r as much as $1.9 



b i l l i o n . The Zatzes' economic c o n s u l t a n t , John J. Grocki, 

r e l i e s on the $1.9 b i l l i o n .Hgure t o conclude t h a t the value 

of S<=W t o UP must be gr e a t e r than $13,209 per share. But t h i s 

a n a l y s i s r e s t s on fundamental e r r o r s . 

F i r s t , Mr. Grocki misunderstands the scope of 

- o n r a i l ' s o f f e r . He says t h a t the o f f e r was t o purchase l i n e s 

t h a t , by h i s estimate, accounted f o r "approximately 83% of the 

SSW." Grocki, p. 3.i He thus i n f l a t e s the $1.9 b i l l i o n 

f i g u r e t o $2,3 b i l l i o n and d i v i d e s t h a t new, higher number by 

the 173,300 outs t a n d i n g shares of SSW common stock t o a r r i v e 

at a value of $13,20£ per share. 

What Mr. Grocki f a i l s t o r e a l i z e i s t h a t the C o n r a i l 

o f f e r i n c l u d e d vast amounts of SP t r a c k and other assets t h a t 

are not p a r t of SSW. As A p p l i c a n t s made very p l a i n m t h e i r 

res})onses t o the Zatzes' i n t e r r o g a t o r i e s , C o n r a i i ' s o f f e r 

encompassed much more than SSW's l i n e s . The SSW system 

p r i m a r i l y c o n s i s t s of l i n e s between St. Louj.s, on the one 

hand, and Memphis, Shreveport and Corsicana, on the o t h e r . 

The ^ o n r a i l " o f f e r , " although vague i n many respects, 

p r i m a r i l y i n v o l v e d vast, v a l u a b l e p o r t i o n s of non-SSW l i n e s o f 

SP and othe;: SP a f f i l i a t e s , i n c l u d i n g SPCSL's l i n e between St. 

- Mr. Grocki never e x p l a i n s the basis f o r t h i s e s t i m a t e 
and Appxicants have not received any of Mr Grock^'s 
workpapers, de s p i t e f i l i n g a discovery request seeking anv 
workpapers on August 22 (UP/SP-313) . 

2/ 
SSW al s o operates over UP trackage r i g h t s between Top 

and St. Louis f :a 



Louis and Chicago, and SP l i n e s and trackage r i g h t s r a d i a t i n g 

between Houston, on the one hand, and Shreveport, New Orleans, 

San Antonio, Eagle Pass, El Paso, Br o w n s v i l l e and Galveston, 

on -he o t h e r . See UP/SP-316, pp. 10-11; CR-22, pp. 7-8; CR-

22, Conway/Passa/Sammon, A t t . 1 ( L e t t e r from David M. LeVan t o 

Drew Lewis).- The o f f e r also i n c l u d e d "an a p p r o p r i a t e 

number of locomotives, r o l l i n g stock, and c e r t a i n o t h e r 

equipment" -- not l i m i t e d t o SSW equipment. See UP/SP-316, 

pp. 10-11; CR-22, Conway/Passa/Sammon, \ t t . 1 ( L e t t e r from 

David M. LeVan t o Drew Lewis). Mr. Grocki's c a l c u l a - i o n s t h i s 

g r o s s l y o v e r s t a t e the p o r t i o n of Conra i i ' s p u r p o r t e d " o f f e r " 

t h a t r e f l e c t s SSW p r o p e r t i e s . 

Second, the Conrail " o f f e r " v/as much too vague and 

co n t i n g e n t t o be considered i n a v.'.iluation analysis-. 

• C o n r a i i ' s proposal s t a t e d : "Conraii's proposed 

purchase p r i c e i s based on our estimate of the o p e r a t i n g cash 

flov.' c f SP East. i f our estimate i s not c o r r e c t , our o f f e r 

would be adj u s t e d a c c o r d i n g l y . " See CR-22, 

Conway/Passa/Sammon, A t t . 1 ( L e t t e r from David M. LeVar. t o 

Drew Lewis).-

The l e t t e r from David M. Levan t o Drew Lewis dated 
September 25, 1995 and a press release c o n t a i n i n g a June 5, 
1996 l e t t e r from Mr. Levan t o Mr. Lewis are attached as 
E x h i b i t R hereto. 

- C o n r a i l i n d i c a t e d t h a t i t had based i t s proposed purchase 
p r i c t ' on i t s esuimate of the "op e r a t i n g cash f l o v " of "SP 
East . " This methodology, which C o n r a i l never a p p l i e d t o 
a c t u a l SP data, appears very s i m i l a r t o the "discounted cash 

(continued...) 



• C o n r a i l s a i d o n l y t h a t i t proposed t o buy an 

undisclosed " a p p r o p r i a t e " amount of power and equipment. I d . 

• And Co n r a i i ' s o f f e r was contingent upon, among 

oth e r t h i n g s , " r e c e i p t of the necessary r e g u l a t o r y and 

m a t e r i a l t h i r d - p a r t y approvals." I d . 

Conrai i ' s "offer"' was thus simply too vague and 

contingent f o r UP t o consider i t "bona f i d e " at the time of 

the merger. UP/SP-231, Rebensdorf, pp. 30-32. As Mr. Month 

e x p l a i n s i n h i s r e p l y v e r i f i e d statement, although CS F i r s t 

Boston obtained, as p a r t of i t s a n a l y s i s , i n f o r m a t i o n 

r e g a r d i n g the C o n r a i l o f f e r , i t concluded t h a t the o f f e r was 

too vague, too co n t i n g e n t , and too u n r e l a t e d t o SSW i t s e l f i n 

i t s scope t o consider i t a r e l e v a n t data p o i n t i n a v a l u a t i o n 

of SSW. 

SSW's Value To NS-Conrail Or CSX-Conrail. The 

Zatzes suggest t h a t , had the Board granted them the a d d i t i o n a l 

time they sought, they would have performea an a n a l y s i s t o 

determine the value of the SSW l i n e s t o N o r f o l k Southern or 

CSX f o l l o w i n g the successful completion of the proposed 

C o n r a i l t r a n s a c t i o n . 

I n i t i a l l y , i t bears r e p e a t i n g t h a t the Zatzes have 

no grounds t o complain about the amouni, of time the board has 

- (...continued) 
f l o w " a n a l y s i s t h a t CS F i r s t Boston performed w i t h respect t o 
SSW. CS F i r s t Boston's discounted cash f l o w a n a l y s i s produced 
an estimated per share value of between $6,030 and $6,694 f o r 
SSW common stock. 
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allowed them. They had ample time t o prepare t h e i r comments 

i n t h i s proceeding, and any f a i l u r e t o respond t o A p p l i c a n t s ' 

v a l u a t i o n evidence i s a t t r i b u t a b l e t o t h e i r own delays. 

A p p l i c a n t s submitted t h e i r f a i r n e s s p e t i t i o n on J u l y 

14, 1997, and served copies on Benjamin Zatz and Donald Zatz 

on t h a t same day. By a d e c i s i o n served J u l y 29, the Board 

e s t a b l i s h e d a procedural schedule t h a t allowed i n t e r e s t e d 

p a r t i e s u n t i l August 28 t o f i l e c^jmrnents -- the same amount of 

time I t had allowed i n connection w i t h the r e c e n t l y completed 

UP/CNW f a i r n e s s d e t e r m i n a t i o n . Despite t h i s n o t i c e , the 

Zatzes d i d not even f i l e discovery u n t i l August 15 -- more 

than 30 days a f t e r A p p l i c a n t s had served t h e i r f a i r n e s s 

p e t i t i o n . Moreover, as Ap p l i c a n t s have p r e v i o u s l y noted, the 

Zatzes e v i d e n t l y d i d not even begin t h e i r search f o r a 

co n s u l t a n t u n t i l n e a r l y one month a f t e r r e c e i v i n g A p p l i c a n t s ' 

f a i r n e s s p e t i t i o n . And the Zatzes d i d not submit t h e i r 

W a y b i l l Sample request - - a p r e r e q u i s i t e t o pursuing t h e i r 

Conrail-merger theory -- u n t i l September 3. 

The Zatzes' eccnomic consultant now s t a t e s t h a t i t 

would take "approximately c-'e month" from r e c e i p t of the 

requested data t o perform h i s proposed a n a l y s i s . Grocki, p. 

5. Assuming t h i s i s t r u e , had the Zatzes begun t h i s a n a l y s i s 

as l a t e as August 11 -- almost a f u l l month a f t e r A p p l i c a n t s 

s u b m i t t e d t h e i r f a i r n e s s p e t i t i o n - - i t would have been done 

today. The Zatzes' c l a i m t h a t the Board i s t o blame f o r t h e i r 

f a i l u r e t o prepare the evidenc-. i s completely unfounded. 



The Board has been more than generous i n g r a n t i n g 

the Zatzes a d d i t i o n a l time t o respond. Even though the 

procedural schedule the Board i n i t i a l l y e s t a b l i s h e d provided 

the Zatzes w i t h s u f f i c i e n t time t o comment on A p p l i c a n t s ' 

fa.'rness p e t i t i o n , and even though i t was the Zatzes who 

waited f o r weeks t o become i n v o l v e d i n these proceedings, the 

Board twice extended i t s i n i t i a l schedule i n respcn.'^e t o the 

Zatzes' requests fo.^ a d d i t i o n a l time. By c o n t r a s t , the Zatzes 

have completely f a i l e d -- de.'^p'ite three w r i t t . i n oL^Luii s.siuas i n 

which they complained about not having more time -- t o e x p l a i n 

the reasons f o r t h e i r r e l a y , and the Board can o n l y draw, from 

t h i s conspicuous s i l e n c e , the i n f e r e n c e t h a t t h e i r delay was 

inexcusable. 

I n any event, the Board has a l r e a d y s t a t e d t h a t , 

even i f the Zatzes were able t o present the type of evidence 

they propose about the C o n r a i l merger, i t would be r e j e c t e d as 

" e n t i r e l y s p e c u l a t i v e . " Decision served Sept. 5, 1997, p. 3. 

As the Board c o r r e c t l y p o i n t s out, t ' l i s pro.jeoding concerns 

SSW's present v a l u a t i o n , and any attempt t c value SSW based on 

the p o s s i b l e value t h a t SSW n i g h t have f o l l o w i n g the u n c e r t a i n 

f u t u r e approval of the proposed d i v i s i o n of C o n r a i l by NS and 

CSX, and the e q u a l l y u n c e r t a i n assumption t h a t one of the 

r e s u l t i n g e n t i t i e s would, absent the present t r a n s a c t i o n , have 

had an i n t e r e s t i n a c q u i r i n g SSW, would be u t t e r l y 

speculat i v e . 
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AS Mr. Month exp l a i n s i n h i s r e p l y v e r i f i e d 

statement, CS F i r s t Boston's v a l u a t i o n i n c o r p o r a t e d a measure 

of SSW's value as a possible merger p a r t n e r i n i t s "comparable 

a c q u i s i t i o n s " a n a l y s i s . But the Zatzes' suggested approach 

would look not t o comparable past a c q u i s i t i o n s as an i n d i c a t o r 

of present value, but t o a s p e c i f i c f u t u r e , h y p o t n e t i c a l 

a c q u i s i t i o n t o determine a s p e c u l a t i v e f u t u r e value. Mr. 

Grocki admits as much when he s t a t e s (p. 4) t h a t " i f . the 

merger i s approved, the value of SSW could be s u b s t a n t i a l l y 

g r e a t e r than i t s value today." (Emphasis added.) Moreover, 

even i f the Zatzes planned t o discount t h i s h y p o t h e t i c a l 

f u t u r e value t o account f o r the p r o b a b i l i t y t h a t t h i s 

h y p o t h e t i c a l f u t u r e a c q u i s i t i o n of SSW would never occur, such 

a d i s c o u n t i n g would r e l y on f a r too s p e c u l a t i v e a set o£ f a c t s 

and f a r too unproven a methodology t o be s e r i o u s l y c r e d i t e d . 

Cf• Daubert v. M e r r e l l Dow Pharmaceuticals, Inc., 509 U.S. 579 

(1993) (court must act as a "gatekeeper" t o ensure t h a t expert 

testimony r e s t s on a " r e l i a b l e f o u n d a t i o n " ) . 

F i n a l l y , i t i s worth n o t i n g t h a t , as Mr. Month 

e x p l a i n s i r h i s r e p l y v e r i f i e d statement, the CS F i r s t Boston 

analyses e x p l ' i t l y considered SSW's value t o UP as a merger 

p a r t n e r by assi g n i n g t o SSW i t s share of merger synergy 

benef i t . s . The Zatzes present no evidence or argument t o 

suggest t h a t SSW would be iiore v a luable as p a r t of some 

hypothetica.l f u t u r e NS/Conrail/SSW or CSX/Conrail/SSW merger 

than i t i s now as p a r t of the a c t u a l UP/SP merger. The 
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evidence i n the UP/SP merger proceeding i n d i c a t e d t h a t SSW i s 

much more val u a b l e t o UP than i t would be t o an eastern 

c a r r i e r , because w h i l e any r a i l r o a d merging w i t h SSW might 

w e l l be able t o d i v e r t a d d i t i o n a l SSW t r a f f i c t o i t s Lines 

( a l b e i t a l s o at a r i s k of l o s i n g t r a f f i c interchanged w i t h SSW 

c o m p e t i t o r s ) , eastern c a r r i e r s would not be able t o take 

advantage of the synergies t o be gained from c o o r d i n a t i n g 

SSW's and UP's p a r a l l e l aspects t o create more e f f i c i e n t 

o p e r a t i o n s . See UP/SP-231, Peterson, pp. 194-210. Thus, even 

i f the Zatzes were able t o c a l c u l a t e SSW's value t o NS or CSX, 

i t would s u r e l y be less than i t s value as p a r t -"f the UP/SP 

system -- a f a c t o r CS F i r s t Boston e x p l i c i t l y considered i n 

i t s v a l u a t i o n . 
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REPLY VERIFIED STATEMENT 

OF 

STEPHAN C. MONTH 

My name i s Stephan C. Month. My background and 

experience are described i n the v e r i f i e d statement t h a t I 

submitted as p a r t of the A p p l i c a n t s ' P e t i t i o n f o r 

Determination That S e c u r i t i e s Terms Are Just and Reasonable. 

I n t h a t statement, I explained the analyses undertaken by 

Cr e d i t Suisse F i r s t Boston Corporation ("CSFB") i n a r r i v i n g at 

i t s v a l u a t i o n w i t h respect t o the common stock of St. Louis 

Southwestern Railway Company ("SSW"). 

In t h i s r e p l y statement, I respond t o several p o i n t s 

t h a t have been r a i s e d by John J. Grocki i n h i s v e r i f i e d 

statement, which i s attached t o the "Statement of Benjamin 

Zatz and Donald Zatz." 

Mr. Grocki advances two a l t e r n a t i v e s f o r v a l u i n g SSW 

comm.on stock. He f i r s t suggests a v a l u a t i o n based on 

Co n r a i i ' s proposal t o buy various r a i l l i n e s t h a t C o n r a i l 

r e f e r r e d t o as "SP East." an e n t i t y which does not n e c e s s a r i l y 

resemble a l l or any p o r t i o n of the SSW. He then suggests a 

v a l u a t i o n based on the po s s i b l e s t r a t e g i c value of SSW t o 

N o r f o l k Southern or CSX, assuming t h a t t h e i r proposed d i v i s i o n 

of C o n r a i l i s approved. These methodologies have obvious 

f l a w s . 

F i r s t , c o n t r a r y t o Mr. Grocki's a s s e r t i o n , C o n r a i i ' s 

proposal was one of the many f a c t o r s CSFB considered as p a r t 

of i t s v a l u a t i o n . However, C o n r a i i ' s proposal t o purchase 



something i t c a l l e d "SP East" d i d not i n v o l v e o n l y SSW 

pr o p e r t y , as Mr. Grocki claims. Instead, t h a t proposal 

l a r g e l y i n v o l v e d t r a c k and other p r o p e r t y t h a t are not p a r t of 

the SSW. Moreover, C o n r a i l never proposed a f i n a l p r i c e . I t s 

proposal was completely contingent on i t s a b i l i t y t o perform 

lt^3 own, more d e t a i l e d a n a l y s i s of SP East's value, and i t 

l e f t open several other issues, i n c l u d i n g the number of 

locomotives and the amount of ot.her equipment i t sought t o 

purchase. Because the scope of Con r a i i ' s proposal i n v o l v e d 

f a r more t ^ u i i .'he SSW, and because of i t s vague and h i g h l y 

contingent nature, CSFB concluded t h a t C o n r a i i ' s proposal was 

not a data p o i n t a p p r o p r i a t e f o r i n c l u s i o n i n i t s v a l u a t i o n . 

Second, Mr. Grocki's proposal t o value SSW based 

upon the p o t e n t i a l s t r a t e g i c value t o a h y p o t h e t i c a l a c q u i r o r 

appears t o misunderstand the nature of a v a l u a t i o n . The 

"comparable a c q u i s i t i o n a n a l y s i s " performed by CSFB a p p l i e s 

the r e l a t i o n s h i p between purchase p r i c e s a c t u a l l y p a i d (or 

o f f e r e d ) m s t r a t e g i c t r a n s a c t i o n s and the o p e r a t i n g data of 

the t a r g e t companies t o the o p e r a t i n g data of the e n t i t y being 

valued (here the SSW;. I t does not propose t o value companies 

based on what an ac q u i r o r ( h y p o t h e t i c a l or r e a l ) might pay (or 

o f f e r ) f o r a p r o p e r t y . 

Moreover, CSFB's a n a l y s i s does, i n f a c t , a t t r i b u t e 

the n o t i o n of s t r a t e g i c value t o the SSW. To be sure, synergy 

b e n e f i t s from the UP/SP merger were assigned t o the SSW 
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v a l u a t i o n . While there i s no doubt t h a t a combination of SSW 

w i t h e i t h e r CSX/Conrail or No^ ̂ o l k Southern/Conrail would 

generate s t r a t e g . c synergies, i f SSW would be more v a l u a b l e as 

p a r t of the Union P a c i f i c system than i t would be as p a r t of a 

N o r f o l k Southern/Conrail or CSX/Conrail system -- which Union 

P a c i f i c has informed CSFB would be the case then the 

v a l u a t i o n of SSW's common shares under CSFB's a n a l y s i s would 

n e c e s s a r i l y exceed any v a l u a t i o n performed under the 

assumption t h a t SSW was p a r t of e i t h e r of the two h y p o t h e t i c a l 

r a i l systems sug- ssted by Mr. Grocki. 

I n sur,'. n r c h i n g presented by Ms. Grocki o f f e r s any 

reason t o que s t i o n CSFB's v a l u a t i o n of SSW common shares. 
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CONRAIL 

OAVIO U LrCAN 
OSES I E S ' ' S O 

September 25. 1995 

Mr Drew Lewis CONFIDENTIAL 
Chairman and Chief E.xecutive Of.lcer 
Union Pacific Corporation 
Manm Tower 
Eighth &. Eaton Avenues 
Betnlehem, P,̂  18018 

Dear Drew: 

Jim Hagen and I appreciated 'he opportunity to meet with you and Dick Davidson to 
discuss Conraii's acquisition from Union Pacific Corporation ("UP") of certain assets 
constituting the eastern portion of Southem Pacific Rail Corporation ("SP"). At that 
meeting, Conrail proposed acquiring the assets of S.' East in a transaction that wc believe 
would be in the best interests of all panies involved, and that would solve certain of the 
competitive issues raised by UP's pending acquisition of SP. 

It v/as Cir understanding ihat dunng the two week period following our meeting our 
respective staffs would work together. Unfortunately, no progress has occurred. As I 
expressed to you and Dick Davidson m our telephone conversations this morning, we 
believe Conraii's interests will not be served by mrthcr delay, particularly given oui need 
to reassure our customers lhat Connul is senous about providing a solution to certain of 
the major competitive issues raised by your acquisition of SP. 

We believe the most constructive way to proceed is to set forth Conraii's offer, and then 
to meet and develop a irocess to negotiate a transaction. Accordingly, below is Conraii's 
offer '.0 acquire the following assets from UP: 

(i) the currently SP-owned lines extending generally south from Chicago, IL to 
Galveston. TX and Brownsville TX, and west from New Orleans, LA to 
Spofford, TX, Eagle Pass, TX and El Paso. TX, including all connecting 
Û ckage and spur lines serving Alton, IL, New Madrid, MO, Memphis. TN, 
Little Rock, AK and Indiana. AK, Breaux Bridge, LA and all intermediate ' 
Texas points; 
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(ii) u-ackage, haulage and access rights associated wuh the acquired lines; 

(iii) an ownership interest in the Alton &. Southem Railway, Houston Belt & 
Terminal Railv ay. Terminal Railroad Association of Sl. Louis, and other 
terminal cairiers; 

(iv) an ownership interest in the Arkansas &. Memphis Railway Bndge and 
Terminal Company, Southem Illinois and Missouri Bridge Company, and any 
other bridge company integral with the acquired lines; 

(v) an appropnate number of locomotives, rolling stock, and certain other 
equipment (including any related financing obligations), and 

(vi) all other assets, options and facilities used or held for use for present and 
future maintenance and operation of the territory descnbed above. 

Conrail proposes to acquire these assets subject to existing mongages or financing 
anangements for $1.5 billion (consisting of cash and assumed debt). We arc prepared to 
discuss other possible acquisition structures, including those with potentially more 
favorable tax treatment fcr UP, with appropriate adjustments to thc purchase price. We 
arc prepared to begin our due di''gcnce review immec lately, and believe wc can enter into 
a contract to acquire SP East within 30 days. 

Coprail's proposed purchase price is based on our estimate of the operating cash flow of 
SP East. If our estimate is not correct, our offer would be adjusted accordingly. 

Consuiiunauon of the transaction is subject only to a limited number of conditions: (i) 
satisfactory completion of a customary duf. diligence review; (ii) negotiation and 
execution of a mutually a-xeptable defini'uvc purchase agreement and other 
documentation; and (iii) governmental filings and receipt of thc necessary regulatory and 
matenal third-party approvals. 

We ask lhat you respond as soon as possible and look forward to working toward a 
successhil transaction. 

Very truly yours. 

David M. LeVan 
President ani Chief Executive Officer 

cc: D. Davidson 
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HrMJLINXi CONRAIL INCREA8SS ITS OFrSR FOR lASTKRN LZtTIS OF SOUTHERN PACIFIC TO $ 
1. BILLION 

BODY I 
Conrall (NYSEi CRR) today Increaaad to $1.9 billion ita proposal to acquira 

tha aaatarn linaa of southam Pacific Tranaportatlon Coaipany. conrail'a ranawad 
and Incraaaad propoaai waa mada In a lattar to Draw Lawia and tha othar r.tambara 
of tha Board of Dlractora of Union Pacific Corporation, whieh la tmmkxr.g fadaral 
approval to marga tha two railroada. Conrall's propoaai ia fnr tha southarn 
Pacific linaa from Chicago, through st. Louia and Mmphia to Houston, batwaan 
Houaton and Naw Orlaana, and throughout Taxaa, Louialana and Arkansaa. 

Whan tha propoaad ntargar of tha Union Pacific and Southam Pacific railroads 
waa flrat announcad laat Auguat, numaroua partiaa. Including many of tha 
affactad ahippara In ths aaatarn part of tha nY.'.atea, innadlataly raiaad 
concarna aJ»out lta antlcompatitiva conaaquancea. Conrail aaid than that i t had 
long baan intaraatad In acquiring SP'a aaatarn assata, and that In Saptambar, 
1995, Conrall had propoaad to pay Union Pacific $1.5 billion for tham. That 
propoaai waa rajactad by UP. Aftar UP-a rajactlon, Conrail announcad that I t 
would eontlnua to puraue rh* acquisition aa long as i t enjoyed ths aupport of 
the shipping cotnnunlty. 

In the Intervening montha. a broa< array of ahippars, shipper groups, and 
federal, otata, and looal o f f i c i a l s -- mora than 1,000 in a l l — hav* oppoaed 
the nergcr becauae of I t s anticompetitive affects. This is th* gr*st*at 
outpouring of oppositi'^n to any r a i l merger in hiatory. For thst reaaon, 
Conrall has kept i t s offer on the table. 

PMILAORLPHIA, Jun* S 

On Monday, Jun* 3, th* D«partaMint of Juatic* announced i t a opposition to tha 
propoaad Uf/SP awrg*r b*caua* of ita anticoaipatltlv* affects. J u s t l j * aaked th* 
Surface Transportstlon Board, which has responsibility for deciding th* merger, 
to deny i t outright, b*caua* th* parties theaia*lv*a had "failed to rsstructur* 
i t — through *jit*nslv* div*stitura." Mith today's l * t t * r to Union Pacific, 

conrail took a furthar st*p toward achieving the outcooM th* Justic* Oepartmant 
aought. 

In renewing and raialng ita offer today, conrail recognised OF'a oubatanding 
contractual ooanltmanta to negotiate with nuoiarous partie* should i t decide, or 
b* r*quired, to diveat th* S? Bast aaaeta, but atreeaad thst i t s propoaai not 
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only resMdies the anticompot^^^^va effecta of the merger, but alao repreaents the 
'beat daal* for UP'a ahareholdera, and praaervea the benefita of the western 
half of the propoaad merger. Aa an indication of tha fairnass of lta offer, 
Conrail not*d in it a latter that $1.9 billion for SP East repreaenta -a 
multiple of earninga on a par with UP'a purchaaa of SP aa a whole." 

Conrail'a lattar followa on tha heeia of the announceraenta of 
atrong oppoaltlon to tha margar, aa currently atructurad, and aupport 
for divaatitura and othar pro-compatitive ramediaa, not juat from tha Dapartmant 
of Juaticr but alao from tha Dapartmanta of Tranaportatlon and Agriculcura, the 
National .^n'uatrlal Tranaportatlon League, tha Society of the Plaatica Industry, 
the Louialana Chemical Aaaoclatlon, tha Covarnora and/or Attornaya General of 
Taxaa, Louialana, Hiaaourl, Arkanaaa, and Ohio, and hundrada of individual 
ahippers, including Shell, Procter & Samble. Weyerhaauaar, Chryalar, corning, 
Oow, Union Caroide, Phillipa Patrolaum, Cargiil, and International Faper. 

Conrail, with corporate headquartera in Philadelphia, operates an 11,000 reila 
r a i l freight network in 12 Northeaatarn and Mldweatern atatea, the C<l»trict of 
Columbia, tni the province of Quebec. 

TEXT OF CONRAIL LETTKRS TO UNION PACIFIC 

Following are the texta of tha lattar aant today to Drew Lewie and 
the membera of the Union Pacific Board of Directors by Mr. LeVan, and 
th* letter aent Saptambar 25, 1995, to Mr. Lewia from Mr. Levant 

June 9, 1996 

Hr. Drew Lewia 
iaoxlB9t9MdiMnF*AtlfCbiAfrffaactitdJve offlcY./ 

Martin Tower 
Eighth and Baaton Avenue 
Bethlehem PA leoiB 

Daar Drawi 

Xn my latter to you of September 25, 199S (attached), I preaented 
Conrail'a offar to acquire certain assets from i;P. Conraii's officer haa 
thre* principal vLrtuaai (1) i t ramadiea th* anticoaipatitive 
deficlenciea of tha propoaad UP-8F merger with reapect to th* SF ̂ ast| 
(2) I t praa«rvea for V9 th* vast majority of th* banafits of ita 
propoaad oargen and (3) i t r*pr*aenta a fair price to UF'a 
ahareholdera. Our offer allows UP to derive tfe banafite of it a proposed 
merger at a lowar pric* whll* quieting the commarcial and public 
interest conoarns of others. 

M* r*main int*r*st*d, aa you know, in providing a aolutlon that benafita 
your aharaholdara and Conraii's sharaholdera. Th* oonstruetiv* rol* of 
our off*r is mad* mor* apparent by the announceMnts of tha D*psrtsi*nts 
of Tranaportatlon, Juatie* and Agriculture in oppoeition to the 
currently propoaad UF-SF aMrgar and the continuing opposition of aiajor 
ahippara, ahlppar groupa, and officials in the affected statee. tta 
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recognise, how*>*r, that your ability and/or willingneaa to accept a 
"Conrail aolutlon' may ba limited by the regulatory/contractual poature 
of your propoaai- Moreover, wa notad with intereat and approval the 
quotation of Dick Davidaon In "Traffic World" to the effect that any 
divaated linaa would ba 'auctioned* to the higheat bidder. Thia 
cartainly Indicatea a willingneaa in the end to find the beat deal for 
your ahareholdera. Because we Iselieve that our propoaai repreaenta the 
beat deal for youAaharehcldera, and provided your 
regulatory/contractual requiremente parmli: you to reach that goal, 
Conrail wants to reaffirm ita propoaai to you and youi* Board of 
Directors. 

The apacific aaaeta in which we are interaatad ara datallad in the 
attached latnar. Ha are prepared to pay a price for theae aaaeta that 
you w i l l find fair — a multiple of earninga on a par with UP'a purchaee 
of SF aa a whole. We originally eatimated that figure to be $1.5 
billion. More detailed analyaia leada ua to believe a price of S1.9 
billion ia cloaer to that atandard, which we are willing to pay, aubject 
to th* conditiona of our prior offar. Tn addition, ue are willing to be 
flexible in accoMnodating UP'a ability to raaiiaa the full benefita of 
the propoaed transactiona. In ahort, wa are preaanting a conatructive 
alternative for the benefit of our reapective shippers and ahareholdera. 

Ma atanding willing to puraue thia propoaai with you. 

Very truly youra, 

David M. Levan 
Chairman, Preaident and Chiaf Executive Officer 
(Conrail) 

September 25, 1995 

Mr. Drew Lewia 
Chairman and Chief Kxeoutiv* officer 
Union Faoifio corporation 
Martin Tow*r 
eighth and saaton Avenue 
Bevhleheai FA 1801B 

pear Drewi 

Jim Hagen and I appraoiatad tha opportunity to maat with you and Dick 
Davidson to dlsovss Conrall's acquiaitlon from onion Pacific corporation 
('UP') of e*rtain aaaeta cenatitutinj th* eaatern portion of Southern 
Pacifio Rail Co<:poration (*BF*). At that meeting, Conrail propoaed 
acquiring th* aaaate of SAASaat in a tranaaotion that wa believe weuld 
be in th* timmt int*r*sts of a l i pArtias involvad, and that would solv* 
c*rtaln of th* oo«p*titiv* iaauee raised by UP'a pending acquisition of 
SF. 

Xt waa our underetending that during the two week pariod following our 
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meeting our reapective ataffa «rould work together. Unfortunately, no 
proqreaa haa occurred. Aa t expreaaed to you and Dick Davidson in our 
telephone converaatlon thia morning, w* believe Conraii's Intereata will 
not b* aarvad by furthar delay, particularly given our need to reaaaure 
our cuatomara that Conrail ia s««rioua about providing a aolutlon to 
certain of tha major competitive iaauea ralaed by your acquiaitlon of 
SF. 

We believe the moat conatructive way to proceed la to aat ferth 
Conrail'a offer, and then to aeet and develop a proceaa to negotiate a 
tr.\nsaction. Accordingly, below is Conrail'a offer to acquire tha 
following aaaata from UFt 

f i ) tha currently '.t z ..ma linaa extending generally aouth 
fro;a Chicago, IL to Calveaton, TX and Brownsville, TX, and 
w*st froe> New orleana, I«A to Spofford, TX, Bagla Paaa, TX 
and Bl Paso, TX, including a l l connecting trackage and 
Bpur linea aervlng Alton, IL, New Madrid, MO, Memphis, TN, 
L i t t l e Rock, AX and Indiana, AK, Braa r Bridge, LA and a l l 
intermediate Texaa points) 

( i i ) trackage, haulage and aocesa righta aaaociated with th* 
acquired lineaf 

( i i i ) an ownerahip Intereat in th* Alton A Southern Railway, 
Houaton Belt S Terminal Railway, Terminal Railroad 
Aaaoclatlon of St. Louia, and other terminal carriarei 

(iv) an ownerahip Interest In the p.{nsaa S Manphla Railway 
Bridge and Terminal Company, Southern l l l i n o i a and 
Miaaouri Bridge Company, and any other bridge company 
Integral with the acquired linea. 

(V) • appropriate number of locomotlvea, rolling stock and 
certain other equipment (including any related financial 
obligatlona)/ and 

(vi) a l l other aasets, optlona and f a c i l i t i e s uaad or held for 
use for preaent and future maintenance and oparation of 
th* territory described abov*. 

Conrail propoaaa to aoquir* these aaaeta aubject te existing mortgages 
or financing arrangements for $1.5 billion (eonalstlng of caah and 
aaaumad debt). W* ar* pr*p*r*d to diacuaa othar poaaibl* acqulaition 
atruoturer., including thoae with potentially more favorable tax 
treatawnt for VP, with appropriate adjuatm^nta to the purehaae price. We 
are prepared to begin our d*.̂* diligence ravlaw immediately, and b«li*v* 
w* can *nt*r into t :r«ntr»ct to acquire ap cast within 30 days. 

Conrail'a propr>^ad purchae* pric* la baaad on our estimat* of th* 
operating eaah flow of SF Bast. If our aatimat* i s not corr*ec, our 
Offer wo-jld tta adjusted acoordingly. 

C''>naua«sation of th* tranaactlon ia aubjact only to a limlt*d numbmr of 
ronditionst (1) aatisfactory completion of a custoaiar du* diligenc* 
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r*vi*«*f ( i l l n*gotiatlon and executive of a mutually acceptable 
deflnit.<.ve purehaae agraenant and other documentation; and (111) 
governaiantal I'liinga and receipt of the necesaary ragulatory and 
i^Skrta*tt^*adrpap«>pdappre««A8aa poaaibl* and look forward to working 

toward a auceaaafully tranaactlon. 

Vary truly yours, 

David N. Lavan 
Praaident and Chief Executive Offieer 
(Conrail) 

BACKGROUND ON UNION PACIFIC-SOUTHERN PACIFIC MEROBR 
ANO COKRAIL'S OFFER FOR SOUTHERN PACIFIC EASTERN LINK 

The Propoaed Union Pacific/Southern Pacific M*rg*ri 

On Auguat 3, 1996, th* Union Pacific (UF) and Southarn Paoific (SF) 
propoaad to marge their two ayatatna, creating what would b* tb* largast 
r a i l ayatem in the 0,8. The merger la pending before the Surface 
Transportation Board (STB), which will vote on i t In early July. 

In order to be approved, the merger muat ba conalatent with the 
public interest, by creating public benafita and remedying any 
antico(np*titlv* effecta. Thla merger faila that taat. 

The propoaad UP/SF merger involvea two ayatama which run parallel 
to, and compete with, each other at many polnta. The UP/SF acknowledged 
from the beginning that the awrgei would dramatically reduce r a i l 
competition in the areaa they jointly sarva. Theae anticorapatitive 
impacta are likely to be eapecially severe in the eaatern part of th* SP 
ayatem — Taxas, tha Mid-South, and the Oulf Coast. 

UP's Proposed Trackage Righta Agreement with BNSFi 
Mhan tha UP announced ite merger with SP, It acknowledged that th* 

m*rg*r would gr*atl'/ radue* competition, aarviee and pricing optiona Cor 
thousands of ahippara. Aa propoaed, the merger would result in OP 
control ovar a reported 90 percent of r a i l traffio into and out of 
Mexico, 70 percent of th* petrochemical shipauints froa Taxas' Quit 
Coaat, and 09 p*rc*nt of th* plaatica atorag* capacitK9 tta* T*xas-
Louisiana Oulf region. Shippara across Texaa, Louialana, and thc Mid-
South oppoead tb* merger, arguing that they would b* hanaed by ita 
a n t i c o a ^ t i t i v * •ff*ots 

in an attMapt to d*«l with th* affacta, UF propoaad to grant th* 
Burlington Hortbmm Santa F* Railroad (BNSF) 4,000 alias of 'trackag* 
rights* — rlgbt* to mov* i t s trains ovar aalecjted UF/8F r s i l linea. 
Suob right* ar* unpr*e*d*nted in acope. 

Would i t work7 Not withatanding several attaa^ta to enhance th* 
rights, aost shippars argua that the traekaga rights csn't offset tha 
antieompatitive effecta of the merger, ownera of r a i l linee have 
inc*ntiv*s to inv*et in track and lofraatruoture, and to work with loeal 
eomaninitias to attract eeonomio devalopetent; tenant carriers don't. 
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Trac A .^mers have control over the aervice they provide — i t s 
froqu*L.cy, i t s r s l i a b i l i t y , lta tlmallneaa. On the other hand, tananta' 
cperationa ar* always subjact to aomeone r-lae'a control — in thia caaa, 
thac of their direct competitor. 

More specifically, th* particular trackag* righta propoaed by tiF 
won't praaervc -rompetition. Th* *vid*nc* b*fore the STB ahowed that BNSF 
would be unable to replicate SF'a current competltlv* r o l * in the SP 
Baat region. Ita aarvica would take longer. Involve multiple carrier 
handlinga, and lack the aupport atructure — yard apace, terminal 
fa c i l i t i e a , and aidlnga — that ahippera aay (and the UP/SP agree) are 
naeeaaary. Perhapa retiring BNSF Chairman oarald Orinatein deacrt<_~$VieOx90iytrackage r i 

traek maintenance laauea and diapateh ia^ues. It ' s quite different from 
Owning your own railroad.* 

Fubli.'; Benefits 
UF/SF acknowledges that th* vaat majority of th* margar*s benefits 

are in the weatern half of the merged aystam. That'a where the deal 
f l l l a gapa in UP'a route atructuraf that'a where almoat a l l of the 
planned capital aavinga arei and that's where the planned inveatmanta 
would be made. UP/SP claim tha margar la needed to allow theai to compete 
with the newly merged BN/SF ayatem, but a l l the ways and placea they 
cite are also in the Weat. 

Conrall's Froposalt Maintaining Real Cempetltloni 
Fortunately, thar* ie an altarnatlva that would praaerv* raal r a i l 

competition in Texaa, Oulf Coaat, and Mid-South markata while allowing 
UP and SF to preaerve tha benafita of their propoaed merger in tha Weat. 
Conrail, the natlon'a fifth largest railroad aervlng cuatomara in twelve 
narthaaatarn and midwaatarn atataa and the Province of Quebec, haa 
propoaad to pure!aae the aaatern part of the SF ayatem ('SF Eaat") — 
the linea running from Chicago aouth through St. Louia and Memphie to 
Houaton, from Houaton to New orleana and throughout Texas, Louisiana and 
Arkanaaa — for $1.5 billion, now incraaaed to $1.9 bi l l i o n . 

Conrail offera th* bavt altvrnativ* for ahippara, communitiaa, and 
economic developsK ot along the 6P Cast lines, AS an owning, not renting, 
railroad, Conrail i s prepared to make a aubatantial <nv*at4a*nt in theae 
aaaeta. one of ita fira t initiativae w i l l be to impreva oparationa in 
the eongeated Houaton tenainaAand eatabliah a new division headquartera 
aervlng Taxaa and tha Oulf Coaat. Conrail'a propoaai w i l l create the 
moat sffielent route to and from the northeaat and midweet marketa where 
a large amount of 8F Bast t r a f f i c goaa today. I t w i l l opan up greater 
industrial daval^pmant opportunitiee, and i t will provida cuatomare with 
competitive r a i l aervioe to and from Northeaat and Midwest okarketa on 
the one hand, and tbe Oulf Coaat, Mid-South, Texaa, and Mexico on the 
othar. Shippars and caamminitiee oa BF Baat lines do hava a choica. 
Conrail i s ooaaiittad to tha development of these linaa and ie prepared 
to provid* f i r e t olaaa r a i l aervioe to cuatomara now aarvad by SF. Th* 
conrail proposal i s a b*tt*r d*al for ahippara and eommuniti** that n*ad 
and daaerve true competition. 

// 

OONTACTi Robitrt L . L i b k i n d o f C o n r a i l , 218-209-4594 

XJUROAOBi BMCLISH 
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F H I T Z R . K A H N , P.C. 
SUITE 750 WEST 
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ENTERED 
Oiiicm of the Secretary 

fifijftfccmber 10, 1997 

SFP 11 mi 

n r - i Pan of 
I.?. 1 Public Racord 

VIA UPS NEXT DAY AIR 

Hon. Vernon A. Williams 
Secretary 
Surface Transportation Board-
Washington, DC 20423 

Dear Secretary Williams: 

Enclosed for f l y i n g i n Finance Docket No. 32760 (Sub-No. 23), 
Union P a c i f i c Corp.. et al.--Control and Merger--Southern Pa c i f i c 
Rail Corp. . et a l . , are the o r i g i n a l and ten copies of the 
Statement of Benjamin Zatz and Donald Zat: 

Also enclosed i s a 3.5" diskette i n Wor:iPerfect 5.0 format 
with the t e x t of the Statement; at t h i s time, however, i t does not 
include the te x t of the appended V e r i f i e d Statement of John J. 
Grocki. A d i s k e t t e w i l l be submitted as soon as practicable. 

Extra copies of the Statement and of t h i s letto-- are enclosed 
nor you to otanip to acknowledge your receipt UL them and to return 
to me m the enclosed self-addressed, stamped envelope. 

By copy of t h i s l e t t e r , service i s being effected upon counsel 
for Appl icant.s. 

I f you have any question concerning t h i s f i l i n g or i f I 
otherwise can be of assistance, please l e t me know. 

Sincerely yours, 

enc. 
A.C: Arv id E. Roach I I , Esq. 

Mr. John J . Grocki 
Douglar, A. Kellner , Esq, 
Mr . Donald Zatz 

( 7 7 8 - 5 3 8 S ) 
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BEFORE THE 
SURFACE TRANSPORTATION BOARD 

WASHINGTON, D.C 20423 

ORIGINAL 

Finance Docket No. 32760 (Sub-No. 2J)) 

UNION PACIFIC CORPORATION, et a l . . 
-CONTROL AND MERGER--

SOUTHERN PACIFIC RAIL CORPORATION, et a l . 

STATEMENT 
OF 

BENJAMIN ZATZ AND DONALD ZATZ 

The Cotton Belt' long has been the heart of the Southern 

Pacific" r a i l r o a d system.' Hardly a carload of Caifornia f r u i t s 

or vegetables or containeri-zed Pacific Rim f r e i g h t originated on 

the Southern Pacific t r a v e l s to i t s destination i n the central or 

eastern United States except over the lines of the Cotton Belt. 

I t i s t h i s transcontinental, as well as the increasingly 

important Gulf Coast, t r a f f i c transported over the l i n e s of the 

Cotton Belt that has made the Southern Pacific such a sought a f t e r 

merger partner -- by the Santa Fe,'' the Rio Grande^ and, most 

' Formally, the St. Louis Southwestern Railway Company. 

^ Formally, the Southern Pa c i f i c Transportation Company. 

^ St. Louis S. W. Ry. Co. Control, 180 I.C.C. 175 (1932) 

Santa Fe Southern P a c i f i c Corp.--Control --SPT Co., 
l.C C.2d 709 (1986), 3 I.C.C.2d 926 (1987). 

•1-



rec'3ntly, the Union P a c i f i c * Indeed, the Union P a c i f i c i s on 

record as having declared i n the instant proceeding thar i t would 

forgo i t s $5.4 b i l l i o n a c q u i s i t i o n of the Southern t ^ . c i f i c i f i t 

were denied ownership of even a part of the Cotton Belt. 

The stock of the Cotton b e l t was d e l i s t e d nearly 40 years ago, 

i n 1958; there has been no market for i t s shares i n the meantime. 

The remaining minority dtock holders, i f they are to r e a l i z e t h e i r 

pro rata share of the equity value of the company, must s e l l t h e i r 

stock to the Union P a c i f i c ; they have no practicable a l t e r n a t i v e . 

I t i s the task of t h i s Board, or of an appropriate court, to serve 

as the surrogate for the market and to establish the f a i r value for 

the remaining outstanding shares of stock of the Cotton Belt.^ 

Conrail was reported to be prepared to pay $1.9 b i l l i o n f or 

only a part of the Cotton Belt.' The $1.9 b i l l x o n purchase price 

i n no way could be rat ional i'.ed i n terms of the c a p i t a l i z e d 

h i s t o r i c income of the Cotton Belt or of any other of the 

t r a d i t i o n a l means for c a l c u l a t i n g the equity value of a r a i l r o a d . ^ 

Rather, Conraii's o f f e r to buy the Cotton Belt's l i n e s between the 

Gulf Coast and St. Louis for the reported $1.9 b i l l i o n can only be 

' Rio Grande Industries, et al.--Control--SPT Co., et a l . , 4 
I.C.C.2d (1988) . 

' Decision herein. Decision No. 44, served August 12, " 96. 

" Schwabacher v. United States, 344 U.S. 182 (1948). 

* Applicants' interrogatory response, served September 3, 
1997 . 

See, Applicants' document production, served August 27, 9 

1997 . 
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explained by the earnings - stream generated by the chemicals and 

other t r a f f i c moving over those lines and the s i g n i f i c a n t 

c o n t r i b u t i o n to i t s income that Conrail expected i". would realize. 

In a r r i v i n g at the p a l t r y $6,800 per snare which the 

applicants propose to pay the remaining minority shareholders of 

the Cotton Belt, the analyst upon whom applicants r e l y did not even 

acknowledge, much less take i n t o account, Conraii's $1.9 b i l l i o n 

o f f e r . .As Mr. John J. Grocki, the economic consultant engaged by 

the Messrs. Zatz, notes m the attached V e r i f i e d Statement, the 

applicants' r e j e c t i o n of the Conrail o f f e r demonstrates that the 

value of j u s t the Cotton Belt's lines between the Gulf Coast and 

St. Louis "must be greater .,han the $1.9 b i l l i o n offered by 

Conrail, and the shareholders' equity i n t e r e s t , greater than 

$13,209 per share." 

The worth of the Cotton Belt to other rai l r o a d s i n terms of 

the earnings-stream generated by the t r a f f i c m.oving over i t s l i n e s , 

fa r from being the subject of derision, i s an altogether 

appropriate determinant of the equity value of the Cotton Belt. 

Th<it was the calculation that Mr. Grocki proposed to undertake 

and for which the waybill sample data were sought. The abbreviated 

procedural schedule ordered by the Board, however, renders that 

impossible; although their use wey authorized by the Board's staff 

last Friday, September 5, 1997, the tapes of the current waybill 

traffic data won't even be available for Mr. Grocki's use until 

Thursday, September 11, 1997, the very day on which the Messrs. 

Zatz's comments are d^c. 
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The Messrs Zatz, accordingly, have been foreclosed from 

o f f e r i n g meaningful evidence of t h e i r stocks' value to counter that 

presented by the applicants; t'.iey have demonstrated, however, tha*-, 

at a minimum, t h e i r i n t e r e s t i n the Cotton Belt's equity value i s 

greater tnan $13,209 per share. 

Respectfully submitted, 

BENJAMIN ZATZ 
DONALD ZATZ 

Ly t h e i r attorneys, 

Douglas A. Kellner 
Kellner, Chehebar & Deveney 
One Madison Avenue 
New York, NY 10010 

Tel.; (212) 889-2121 

R7 Kahn 
F r i t z , . ^ Kahn, P.C, 
Suite 750 West 
1100 New York Avenue, NW 
Washington, DC 20005-3934 

Tel.: (202) 371-8037 

Dated: September 10, 1997 

CERTIFICATE OF SÊ .VICE 

Copies of the foregoing Statement t h i s day were served by me 

by facsimile t r a n s m i t t i n g a copy and mailing a copy thereof, w i t h 

f i r s ^ - c l a s s postage prepaid, to counsel f o r the Applicants. 

Dated at Washington, DC, t h i s lOth day of September 1997. 
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BEFORE THE SURFACE TRANSPORTATION BOARD 

Finance Docket Xo. 32760 (Sub-023) 

UNION PACIFIC CORPORATION, UNION PACIFIC R/MLROAD COMPANY 
~ CONTROL AND MERGER -

SOUTHERN P A C i n c RAIL CORPORATION, SOUTHERN P A U H C 
TRANSPORTATION COMPANY, ST. LOUIS SOUTHWESTERN RAILWA V 

COMPANY, SPCSL CORP. AND THE DENVER AND 
RIO GRANDE WESTERN R.\ILROAD COMPANY 

VERIHED STATEMENT OF JOHN J. GROCKI 

INTRODUCTION 

My name is John J. Grocki. I am Executive Vice President of GRA, incorporated 

(GRA) and in charge of GRA's surface transportation practice. I have over 25 years of 

experience in railroad management and as a consultant. I he. ve participated in 

numerous studies on btehalf of companies concerned with the valuation of acqr .'sition 

candidates, particularly m the railroad industry. A copy of my curriculum vitae is 

attached. 

PITIFOSE OF THIS VERIHED S T A I EMENT 

I have been engaged by Messrs. Donald and Benjamin Zatz to prepare an 

estimate of their interest in the .St. Louis Southwestern (SSVV-Cclton Belt) Railwav 

Company. The Messrs. Zatz own 55 of the 61 outstanding shares of SSW. This 

constitutes a 0.04% share of the total equity value of the SSW. 



I have had an opportunity to review the Union Pacific's petition and supporting 

documentation including the Verified Statement and the produced work papers> of Mr. 

Stephan Month, Jr. in support of the UP's offer tn purchase the remaining shares of the 

SSW. After reviewing Mr. Month's statement and the produced work papers, I 

conclude that Mr. Month's analysis understates the value of tfie SSV\' shares. In 

prepanng his valuation rccommcndatio.i, Mr. Month appears to have relied most 

heavily on the Comparable Acquisition analysis which, according to Mr. Month, yields 

an equity value range for the shares of between 55,665 and S6,809 (Month Verified 

Statement, pp. 4 and 5). However, Mr. Month's Comparative Acquisition analysis 

utilizes transactions involving the following .ailroads: 

CSX Corp., Norfolk Southern/Conrail, 

Southern Pacific/Union Pacific, 

Santa Fe Pacific/Burlington Northern, 

Chicago & North Western/Union Pacific, 

Santa Fe Pacific/Union Pacific, 

Kansas City .Southern/Dlinois Central, 

MidSouth/Kansas CiW Southern. 

In each of these cases, the value of the acquired company relative to its sales or eamii 3s 

varies dramatically. This is b»K:ause the value to the acquiring company is dependent 

on how its profitability is enhanced by the acquisition. ITus valuation enhancen ent 

occurs through acquiring new business, the ability to compote more effectively with 

other railro,".ds and other modes, and through synergies associated with the transachon. 

2 



However, in his analysis Mr. Month neglects the most important transaction of all. 

During the UP-SP merger proceedings Conrail offered S1.9 billion for the Gulf Coast-

to-St Louis Unes of the SSW, which by my estimates account for approximately 83% of 

the SSW. Spread over the 173,300 shares outstanding, this represents $13,209 pur share, 

a substandal premium over UT's offer of $6,800 wr share. In addition, this offer by 

Conrail was rejected. Therefore, the value of 83% of the SSW to the UP-SP must be 

greater than the 51.9 billion offered by Conrail, and the shareholders' equity interest, 

greater than $13,209 per sliare. 

The only reason that Conrail would be willing to pay that sum for the SSW 

wculd be because it perceived tliat the traffic diversion potential and subsequent 

profitabilty associated with the SSW was sufficient to justify this purchase price. 

However, the shape of the Eastern railroad picture is about to change again as CSX and 

Norfolk Southem acquire Conrail Granted that the Conrail-NS-CSX merger has not 

been consummated. However, if the application were approved, then the shape of the 

Eastem railroad network will change dramabVally as Conrail is absorbed by CSX and 

NS. However, if the application were denied, Conrail will remain an independent 

entity, and the motivations which prDmpted Conraii's original $1.9 biliio.i offer for the 

SSW will not have changed. 



If, on the other hand, CSX and NS acquire Conrail, the- , the potential °xisis for 

the SSW to tte more valuable to those railroads than it would be to Conrail. Therefore, it 

is necessary to conduct a traffic diversion study for NS and CSX, after the.Conrail 

merger, in order to determine the value of the SSW to those earners either separately or 

jointly, l l is Is the only way in which tiie value of the SSW tan be ascertained. 

GUA is also c.ncemed about the comments in the STB decision that the 

economic approach which we propose " is entirely speculative." in any market 

transaction, the value of the acquired company to the acquiring company is based on 

Uie acquiring company's perception of the addihcnal income the acquired company 

will generate. This is of nec-issity, a '.peculation on the future earning potential of the 

acquired company. What GRA proposed to do is to value the SSW based on the 

realigned Eastern Railroad market after thie CSX-NS-Conrail merger. The approval of 

IhiE merger is not certain at this time. However, if the merger is approved, the value of 

the SSW could be substantially greater than its value today (which is reflected in 

Conraii's $1.9 billion offer). It is possible that the Union Pacific's effort to acquire the 

remaining shares of the SSW is motivated by the fact that they believe lluit the SSVN's 

value will increase dramatically after the CSX-NS-Conrail transaction is approved. 

This analysis is rendered impossible because on Septcrrher 3,1997, in a letter to 

Mr. Leland L. Gardner we requested use of the Carload Waybill Statirtics database. On 

September 5, 1997, this approval was granted by a letter from .Mr. Gardner. However, 

in telephone conversations with ALK who actually provides the database ALK 

indicated that the data we need wculd not be available until September 11, 1997. This 
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wouju make it impossible for us to conduct the analysis necessary to complete our 

valuation assignment GRA believes that it will take approximately one month from 

receipt of the Carload Waybill Statistics database for us to complete our h-affic analysis 

and valuation. 

Pp§pd»P0 

I declare under penalty of perjury that the foregoing uss^Hlfns are true and 

correct to the best of my knowledge. 

Date 



JOHN J. GROCKI 

Business and Professional Experience 

9/93 -Present Executive Vice President, GRA Incorporated 

Mr. Grocki has over 23 years experience in management, executi' J and consulting 
roles in the Transportation Industry. He has particular experience in planning, railroad 
operations and valuation. He has ser/ed as President and Chief Executive Officer of a 
short-line railroad, and he has been a Vice President of two nationally-known 
transportation consulting firms. A representative sample of projtxts which he has directed 
include: 

• Analysis cf numerous proposed and actual mergers and acquisitions of 
transportation rompanies. These analysefi were performed for carriers, 
government agencies, financial insbtutioris and potential acquiring 
companies. For example, Mr. Grocki dirt.cted an evaluation of Conrad for 
.Alleghany Corporation as part of their efforts to acquire Conrail from the 
Federal Government. 

• Eviiluulion of interrnodal transportation sy terns and programs to reduce 
shipper and carrier costs and improve efficiency. For example, Mr. Grocki 
directed a study of use of inlermodal hansportation for a Fortune 100 
company that resulted in a 45% redx'Ct ̂ n in transportation costs f c a key 
segment of the company's business 

• . \ variety of specialized economic studies in connection with the 
transportation industry. These included computer modeling of traffic 
flows, forensic evaluations of transportation accidents, hazardous material 
handling, ridership studies, rate and pricing studies, and anti-trust 
evaluc tions of mergers. 

• Operations, maintenance and valuation siudies of short line railroads. 

• Valuation studies of transportation company assets, equipctent and 
infras true ti ire, as part of acquisition, divestiture and abandonment 
program":. For example, for Merrill Lynch Leasing, Mr. Grocki directed a 
valuation stiady of a fleet of 400 covered hopper ;ars. This study included 
condition evaluation, recommendations for a revised maintenance program 
and fair market value assessment. 

GRA. Incoiponted 
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• Oversight of new construction, rebuilding and upgrading programs of 
railcai fleets. Assignments included boxcars, container cars, tank cars, high 
capacity gondola cars, open and covered hopper cars and specialized rapid-
discharge cars tor bulk material handling. For example, for Sierra Pacific 
Power, Mr. Grocki directed the design and construction of a fleet of 
specialized, rapid-discharge hopper cars for a dedicated coal movement 

• Feasibility and design studies cf a variety of integrated transportation 
systems, such as coal h-ansloading facilities, bulk material handling systems 
and rail container operations. 

• Mr. Grocki has testified as an expert witness before tl\e Interstate Commerce 
Commission and other judicial bodies. He has also served on several Boards 
of Directors. 

1985-1992 Canonic Incorporated, Vice President Eas'.ern Operations, Canonic Atlantic, 
President and CEO (19B5-«7) 

1985-1987 President and Chief Executive Officer - Ea.«»cm Shore Railroad, 
Norfolk, VA. 

1980-1985 Vice President - URS Coverdale and Colpitts, New York, NY 

1974-1980 Vice President - Gellman R«earch Associates, Inc., Jenkintown, PA 

1973-197'! N'ice President-Manager of Industrial Parks - L Heller Construction 
Co. Edison, M 

1970-1973 General Manager, Marketing and Industrial Development - CenU al 
Railroad Company of .New Jersey, Newark, NJ 

1%5-1970 Managerial positions with the Penn Central and the New York 
Central Railroads 

Stanford University, MBA, 1965 

California Institute of Technology, M.S., Chemistry, 1964 

Worcester Polvtechnic Institute, B S., Chemistrv, 1962 

GAA, Incorporat«4 

TOTrt. P.08 
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SEP 0 6 mi BEFORE THE 
SURFACE TRANSPORTATION BOARD 

Finance Docket No. 32760 {Sub-No. 23) 

UNION PACIFIC CORPORATION, UNION PACIFIC RAILROAD COMPANY 
AND MISSOURI PACIFIC RAILROAD COMPANY 

- - CONTROL AND MERGER - -
SOUTHERN PACIFIC RAIL CORPORATION, SOUTHERN PACIFIC 

TRANSPORTATION COMPANY, ST. LOUIS SOUTHWESTERN RAILWAY 
COMPANY, SPCSL CORP. AND THE DENVER AITO 

RIO GRANDE WESTERN RAILROAD COMPANY 

APPLICANTS' CERTIFICATE OF SERVICE 

I n accordance w i t h the STB's d e c i s i o n served 

September 5, 1997, i n the above-captioned matt.er, the primary 

A p p l i c a n t s , Union P a c i f i c Corporation, Union P a c i f i c R a i l r o a d 

Ccmpany, Southern P a c i f i c R a i l Corporation Southern P a c i f i c 

T r a n s p o r t a t i o n Company and St. Louis Southwestern Railway 

Company, hereby c e r t i f y t h a t they have served a copy of chat 

d e c i s i o n , by f i r s -class m a i l , postage p r e p a i d , on 

Joseph S. Guzman 
P.O. Box 9231 
Pasadena, CA 91109-2315 

Homer Henry 
10510 Tropicaiia C i r c l e 
Sun C i t y , AZ 85351-2218 



R e s p e c t f u l l y submitted. 

CARL W. VON BERNUTH 
RICHARD J. RESSLER 
Union P a c i f i c Corporation 
1717 Main S t r e e t 
S u i t e 5900 
Da l l a s , Texas 75201 
(214) 743-5600 

JAMES V. DOLAN 
PAUL A. CONLEY, JR. 
LOUISE A. FINN 
Law Department 
Union P a c i f i c R a i l r o a d Company 
Southern P a c i f i c T i a n s p o r t a t i o n 

Company 
1416 Dodge St r e e t 
Onjaha, Nettf-aska 68179 

)L00 

ARVID E. ROACH I I 
J. MICHAEL HEMMER 
MICHAEL L. ROSENTHAL 
Covington & B u r l i n g 
1201 Pennsylvania Avenue, N.W. 
P.O. Box 7566 
Washington, D.C. 20044-7566 
(202) 662-5388 

Attorneys f o r Union P a c i f i c 
Corporation, Union P a c i f i c 
R a i l r o a d Company, Southern 
P a c i f i c R a i l Corporation, 
Southern P a c i f i c T r a n s p o r t a t i o n 
Company and St. Louis 
Southwestern Railway Company 

September 8, 1997 
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SURFACE TRA.NSPORT.ATION BOARD 

DECISION 

STB Finance Docket No 32760 fSub-No 23) 

UMON PACIFIC CORPORATION. UNION PACIFIC RAILROAD COMPA.VY 
AND VnSSOURl PACIFIC RAILROAD COMPANY-CONTROL AND MERGER-

SOLTHERN PACIFIC RAIL CORPORATION. SOUTHERN PACIFIC 
TRANSPORTATION COMP.ANW ST LOLTS SOUTHWESTERN RAILWAY 

CO.VlP.AN> , SPCSL CORP . AND THE DENVER AND RiO GRA.'>fDE 
WESTERN RAILROAD COMPANY 

Decided September 5. 1997 

By petition (designated UP.'SP-306) filed Julv 17. 1997. appiiouws' seek a determination 
that the terms of the proposed merger of SSW into SSW Merger Corp , including tne $6.800-per-
share pnce to be paid to the four minonry shareholders who own the 61 shares of SSW's common 
stock that are publicly held, are just and reasonable SfiC Schwabacher v United Statgf 3.>4 U S 
192(1948)-

Bv decision served Juiy 29. 1997 published that day in the Federal Register at 
62 FR 40566). we set .August 28 1997, as the due date by which interested persons could submit 
comments respecting whether the tmtis and conditions of the proposed merger of SSW mto SSW 
Merger Corp are just and reasonable We set that due date to make possible the issuance of a 
final decision pnor to September 30, 1997 in view of applicants' claim that, unless they were able 
to merge SSW into SSW Merger Corp pnor to the end of the fiscal third quarter, they would be 
required to go to the considerable time, expense, and difficulty of prepanng financial statements 
that reflect the operations of SSW as a separate entity 

By petition filed August 15. 1997. Benjamin Zau and Donald Zau (petitioners) requested 
a 60-day extension of the comment due date Petitioners indicated that they are two of the four 
minonty SSW shareholders, and own 55 of the 61 mmomy shares, that thsy had devoted 
considerable time to locating and retaining transponation counsel and a financial analyst, that they 
had retained such counsel, but that such counsel needed time to familiarize himself with the case, 
and that it appeared unlikely that they would be able to retain a finanaal analyst sufficiently in 
advance of the comment due date Petitioners fiinhtr indicated that, because they believed that it 
would be impossible to prepare their comments without first reviewing the workpapers and 
supporting documents penaining to applicants' Credit Suisse First Boston appraisal' as well as 
detailed finanad ̂ atements of SSW. they had already submitted to applicants their first request 
fot the produaion of documents 

In our decision served August 20. 1997. we noted that, in our opinion, petitioners had 
£ulad to justify the 60-day extension they had requested We stated that the central issue posed 
by the lJP/SP-306 petition as regards petitioners concerns the value of the 61 minonty SSW 
shares; that this issue does not appear to be overly complex, th«t. given the amount of time 

' As indicated in the decision served July 29. 1997, slip op »: 4, the word "applicants" 
now has reference to Umon Pacific Corporation (UPC), Union Paafic Railroad Company 
(UPRR). Southem Pacific Rail Corporation (SPR). Southern Paafic Transporution Company 
(SPT). and St Louis Southwestern Railway Company (SSW) 

• Applicants indicate that the merger of SSW into SSW Merger Corp will occur prior to 
and in anticipation of the merger, now sched uled to occur in February 1998, of SPT into UPRR 

' Sfifi UP/SP-306, Exhibit A 
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petitioners nad alreadv had to develop their case, an extension of the length soL2ht by petitioners 
was clearly excessive ar.d that, runhermore the exte.i^ion requested bv petitioners would make it 
impossible to issue a tlnal decision on the LT SP-306 petition pnor to Septemoer 30 We 
found, however, that, under the circumstances, an extension of 10 days for the comment Cue date 
would provide petitioners with sufficient opportunity to develop their submission while preserving 
our ability to is.sue a final decision pnor to September 30 1997 Accordingiy. we extenoed tne 
comment aue aate tor petitioners to Septemoer 8. K'97 

Bv petition to reopen' filed September 4, i9v7. petitioners now seek reconsideratu of 
our denial ot tneir request tor a 6u-aav extension of the comment due date Contending tha: .nev 
will not nave with the Septemoer 8 dui date, J meaninatiil opportunity .o offer their own view as 
to tne fair vaiue of their SSW snares, petitioner: note that tne Credr Suisse First Bo>:on 
workpapers were not proauced bv ?pplicani5 untii .• ugust 27 1997, that, because ar- -'^ have 
still not responded to petitioners first set ot interrogatones (served August 19, |9G rers 
will have to file a motion to compel.' anri ihat ineir newlv retained economic consu John 
J Grocki, needs a; least an additional TiDnth to analyze the carload waybill statistic ise ' 
Petitioners add that, because :h<» Crei^i. Suisse First Boston appraisal was available applicants 

Apnl 14, 1997 but was not made available to petitioners until July 14, 1997, an\ Jelay (up to 
the first three months, anyway) in issuing a final decision is attnbutable to applicants, that, in view 
of the fact that SPT has held at least an 85% o vnership intercut in SSW for a great many vears. 
the notion ;hat substantial resources will be wasted unless SSW is quickly merged out of existence 
is simply implausible, and thai, in anv event, the merger of SSW imc SSW Merger Corp can take 
place pnor to our issuance of a decision on the valuation of the SSW shares * 

By reply (designated UP/SP-317', filed September 5, 1997, applicants urge the Qenial of 
the petition to reopen 

' Applicants w. jP-3 16 pleading (applicants'responses to petitioners'first set of 
interrogatones) is dated September 3, 1997 We assume that petitioners had no* yet received 
their copy of the Ll>/SP-3 16 pleading at the time they filed their petition to rer j t i We note in 
this respea. that we received our copies of the UP/SP-316 pleading on Septe- iber 4, 1997 (the 
date of filing of the petition to reopen) ^£0 alSfi UP/SP-3t7 at 10 n 4 (applicants insis that the 
UF.'SPO 16 pleading was hand delivered by a couner service "and signed for at [petitioners'] 
counsel's building at 8 44 p m . September 3") 

' Petitioners appear :o be suggesting that mv valuation of SSW should reflect the 
proposed acquisition of control of Conrail Inc (Conrail) by CSX Corporation (CSX) and 
No- k Southem Corporation CNS) Seg CSX Corporation and CSX Transportatif ,n lnc 
Noftolk Sou', hem Corporation and Norfolk h .̂ Mthem Railway Company-Control and Operating 
Leases/Agreetr.ents-Conrtil Inc and Consol'datcii Rail Corporation STB Finance Docket 
No 33388 Dtcision No 12 (STB served Ju y 23. 1^17, and pubhshed tha: day in the 
Federal Register at 62 FR 39577) Petitioners apparently envision that a detuled study of the 
carload waybill sutistics would enable them to determine what potential traffic diversions could 
be made by a post-merger CSX/Conrail or i post-merger NS/Conrail if either such post-merger 
entity were also to aca« Te ownership of SSW 

'' Petitioiicrs apparently do not concede that a post-merger valuation would be governed 
by federal law (49 U S C 113 21 and 113 24) And not by state law (the remedies available to 
dissenting shareholders under the laws of the state in which SSW is incorporated) 

-2-
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DISCUSSION AND CONCLUSIONS 

Petitioners' arguments are without ment Petitioners received the LT/SP-306 petition on 
or about Julv 14,' but inexplicably waited until August 15 to enter a formal appearance in this 
proceeding In their petition (filed August 151 for an extension of the comment uii< dace, 
petitioners indicated that thev needed an extension in order to locate and retain a vmnc-.s' imiysi. 
and largelv tor this reason, we granted an i 1 -dav extension of tne comment due date NUM. 
however, petitioners evidently wtli not be retaining a financiai analyst (there is no indication in the 
petition to reopen that petitioners have retained or anv longer expect to reutn such an anaivst > 
Petitioners now indicate however that thev have retained an economic consultant, and that he 
needs more time to analyze the carload waybill statistics 

The econometnc approach, upon which petitioners have now embarked, w^ll involve an 
analvsis of the traffic realignments that might be expected to follow in the wake of the division of 
Conrail bv and between CS.X and NS Petitioners will evidently seek to argue that, following a 
rail realignment in the Eastern United States, the SSW franchise will be worth substantially more 
(either under its present LTC ownership, or pursuant to a sale to either CSX/Conrail or 
NS/Conraill than it is worth today This approach, however, is entirely speculative The Conrail 
merger application is a recentiv filed, pending case, and our final written decision on the ments of 
t!iat application will not ;ven be issued until June 8. 1998 Moreover, this approach is. f c the 
same reason, entirely direaed tc SSWs fiiture valuation, not to SSWs present valuation 

We conclude that petitioners have failed to provide any relevant basis for finding that the 
extension they seek would m anv way improve their chances of receiving a valuation highet than 
the S6.800-per-share valuation offered applicants We will therefore adhere to our 
determination to issue a final decision by September 30,' and we will deny the petition to reopen 
In the interest of allowing petitioners the maximum possible opportunity to present their case, 
however, we will extend by three days the comment due date' 

This aaion will not sigiuficantly affect either the quality of the human environment or the 
conservation of energy resources 

it 15 ordered 

1 The petition to reopen, filed September 4, 1997. by petitioners Benjamin Zatz and 
Donald Zatz, is denied 

' Petitioners indicate that thev received the LT/SP-306 petition "some time af̂ er" July 14, 
sec the petition to reopen at 2. but the context suggests that tlus receipt must have occurred 
wnhm a few days after July 14 

' Applicants are correct in their assenion that, unless they are able to merge SSW into 
SSW Merger Corp pnor to the end of the fiscal third quaner. they wtll be required to go to the 
considerable time, expense, and difficulty of prepanng financial statements that reflect the 
operations of SSW as a separate entity ^ UP/SP-317 at 7 (applicants note ttut, in view of 
alre.tdy accomplished integration of SSW accounting fiinctions. they would incur costs in excess 
of $300,000 if they were required tc pre^e the data necessary to allocate revenues to SSW) 

'' Petitioners are two of the four minonty SSW shareholders To assure that the other two 
minonty SSW shareholders are kept informed of the status of this proceeding, we will direct 
applicants to serve a copy of this decision upon these other two shareholders no later than 
September 11. 1997, and to certify to us that suwh service has been made 
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2 The procedural scnedule '.staoiiŝ ed in the decision served July 29. 1997, as modified 
in the decision serveo August 20 1997, rer.ains in etvrct. except as indicated in ordenng 
paragraph 3 

3 Comments Iiy petitioners Ben.arrur Zatz :i6 Dona'd Zatz are due bv September 11, 
1997 

4 Applicants reply to anv comments filed bv pciitic... (amin 2..:; and D'' lald Zatz 
remain\ due by September 15. 19̂ ? 

5 Apolicants must serve copies of this decision upon th<» other two mmaniv SSW 
shareholders oy Septemoer 11. 1997. and mus. certify- to us that sucn service IUJ oeen made 

'. 6 This decision is effective on the date of service 

By the Board. Chairman Morgan i"d \ ,ce Chairman Owen 

Vemon A Williams 
Secretary 
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UP/SP-317 

BEFORE THE 
SURFACi: TRANSPORTATION BOARD 

Finance Docket No. 32760 (Sub-No. 23} 

UNION PACIFIC CORPORATION, UNION PACIFIC RAILROAD COMPANY 
AND MISSOURI PACIFIC RAILROAD COMPANY 

CONTROL AND MERGER --
SOUTHERN PACIFIC RAIL CORPORATION, SOUTHERN PACIFIC 

TRANSPORTATION COMPANY, ST. LOUIS SOUTHWESTERN RAILWAY 
COMPANY, SPCSL CORP. AND THE DENVER AND 

RIO GRANDE WESTERN RAILROAD COMPANY 

APPLICANTS' REPLY TO PETITION TO REOPEN 

The primary A p p l i c a n t s , Union P a c i f i c C orporation 

("UPC"), Union P a c i f i c Ra^xroad Company ("UPRR"), Southern 

P a c i f i c R a i l Corporation ("SPR"), Scuthern P a c i f i c 

T r a n s p o r t a t i o n Company ("SPT") and St. Louis Southwestern 

Railway Company ("SSW"), hereby r e p l y t o the " P e t i t i o n t o 

Reopen of Beniamm Zatz and Donald ZatL," f i l e d September 4, 

1997 . 

The Board w i l l reopen and rec o n s i d e i a f i n a l 

d e c i s i o n only vpon showing of m a t e r i a l e r r o r , new evidence 

or changed circumstances. 49 C.F.R. § 1115.3(b). One 

searches the Zatzes' p e t i t i o n i n vam f o r any a l l e g a t i o n of 

m a t e r i a l e r r o r , new evidence or changed circumstances, and the 

p e t i t i o n should be denied on t h i s ground alone. See Finance 

Docket No. 31231, IC I n d u s t r i e s , Inc. -- S e c u r i t i e s Notice of 



Exemption Under 4 9 CFR 1175, De^^ision served Apr. 3, 1989, p. 

1 n . 3 . 

Even i f one assumes ^-hat the Zatzes are a l l e g i n g 

m a t e r i a l e r r o r , t h e i r a l l e g a t i D n s do not w i t h s t a n d the s t r i c t 

s c r u t i n y the Board a p p l i e s t o t h i s type of p e t i t i o n . 

P e t i t i o n s t o reopen f i n a l orders are granted "only i n the most 

e x t r a o r d i n a r y circumstances" so t h a t a d m i n i s t r a t i v e f i n a l i t y 

i s noc -.dermined. See Docket No. AB-33 (Sub-No. 55) , Union 

P a c i f i c R.R. -- Abandonment -- Between Echo & Park C i t y & 

Between Keetley J u n c t i o n & Phoston. I n Summit & Wasatch 

Counties. UT, Decision served J u l y 11, 1990, p. 2. The 

Zatzes' p e t i t i o n does not show t h a t the Board committed 

m a t e r i a l e r r o r ; i t i s merely a r e i t e r a t i o n c f t h e i r p r i o r 

arguments. 

On J u l y 14, 1997, Ap p l i c a n t s submitted t h e i r request 

f o r a d e t e r m i n a t i o n t h a t the terms of the proposed merger of 

SSW i n t o SSW Merger Corp. were j u s t and reasonable. 

A p p l i c a n t s served copies of t h e i r request on p e t i t i o n e r s 

Benjamin Zatz and Donald Zatz, who are two of the f o u r 

m i n o r i t y SSW shareholders, on t h a t same day.^ By a d e c i s i o n 

served J u l y 29, 1997 (the "July 29 Decision") and pub l i s h e d i n 

the Federal Register, the Board e s t a b l i s h e d a pr o c e d u r a l 

A p p l i c a n t s were informed by the Board's s t a f f d u r i n g a 
di s c u s s i o n regarding the f i l i n g fee f o r the f a i r n e s s request 
t h a t the Zatzes had telephoned the Board upon r e c e i v i n g the 
request t o ask t h a t the Board h a l t any proceeding. 
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schedule :hat allowed i n t e r e s t e d p a r t i e s u n t i l August 28 t o 

f i l e comments on A p p l i c a n t s ' f a i r n e s s request. 

On August 15, more than 30 days a f t e r A p p l i c a n t s had 

served t h e i r request and more than two and a h a l f weeks a f t e r 

the Board had e s t a b l i s h e d the procedural schedule, the Zatzes 

sought a 60-day extension of the August 28 deadline f o r f i l i n g 

comments. I n a d e c i s i o n served August 20, 1997 (the "August 

20 D e c i s i o n " ) , the Board found t h a t the Zatzes h a i f a i l e d t o 

j u s t i f y the requested extension. The Board noted t n a t the 

v a l u a t i o n issue "does not appear t o be o v e r l y complex and, 

given the amount of time p e t i t i o n e r s have already had t o 

develop t h e i r case, an extension of the l e n g t h sought by 

p e t i t i o n e r s i s c l e a r l y excessive." I d . , p. 2. Ihc Board, 

however, d i d grant the Zatzes a ten-day extension of the 

comments due date u n t i l September 8, 1997, which i t found 

" w i l l p r o v i d e p e t i t i o n e r s w i t h s u f f i c i e n t o p p o r t u n i t y t o 

develop t h e i r submission." I d . 

The Zatzes now r e s t a t e t h e i r request f o r a d d i t i o n a l 

time. T h e i r p e t i t i o n o n l y underscores t h a t any blame f o r 

t h e i r p u r p o r t e d i n a b i l i t y t o respond w i t h i n the timeframe the 

Board has e s t a b l i s h e d l i e s squarely w i t h them. 

The Zatzes' f i r s t argument (pp. 1-2) -- t h a t the 

c u r r e n t deadline deprives them, of due process -- merely renews 

the a s s e r t i o n m t h e i r i n i t i a l extension requ2St t h a t they 

needed a d d i t i o n a l time f o r t h e i r consultant t o conduct h i s own 

a n a l y s i s of SSW's value. The Board responded t o t h a t argument 
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by g r a n t i n g the Zatzes a ten-day extension of the o r i g i n a l 

schedule. With t h a t extension, the Zatzes were allowed e i g h t 

weeks from the date A p p l i c a n t s ' f i l e d t h e i r f a i r n e s s p e t i t i o n 

t o develop comments. 

The Zatzes now say t h a t i t w i l l be impossible, even 

w i t h the e x t e n s i o n , f o r t h e i r c o n s u l t a n t t o review A p p l i c a n t s ' 

discovery responses and prepare h i s own evidence, and t h a t the 

"Board's d e c i s i o n rendered t h a t impossible" and " e f f e c t i v e l y 

denied the Messrs. Zatz the o p p o r t u n i t y t o o f f e r t h e i r own 

view as t o the f a i r value of t h e i r shares of Cotton B e l t 

Common stock." But the Zatzes d i d m t even f i l e d i s c o v e r y 

u n t i l August 15 -- more than 30 days a f t e r A p p l i c a n t s had 

ser^'-id t h e i r f a i r n e s s p e t i t i o n -- and A p p l i c a n t s responded t o 

the Zatzes' d i s c o v e r y requests i n advance of the deadline 

e s t a b l i s h e d by Board r u l e s . Moreover, as A p p l i c a n t s noted i n 

t h e i r r e p l y t o the Zatzes' i n i t i a l e x tension rei^juest, the 

Zatzes e v i d e n t l y d i d not even begin t h e i r search f o r a 

co n s u l t a n t u n t i l ".early one month a f t e r r e c e i v i n g A p p l i c a n t s ' 

f a i r n e s s p e t i t i o n . I f the consu.1 t a n t ' s task were i n f a c t now 

"impossible" -- which A p p l i c a n t s deny -- the Zatzes would be 

to blame, not the Board. 

The procedural schedule e s t a b l i s h e d by the Board 

provided the Zatzes a meaningful o p p o r t u n i t y t o comment on 

A p p l i c a n t s ' f a i r n e s s p e t i t i o n . The Board even extended i t s 

i n i t i a l schedule, which i t h i d used i n the UP/CNW f a i r n e s s 

proceeding, t o account f o r the Zatzes' concerns. The Board 



has balanced the i n t e r e s t s of A p p l i c a n t s and the p u b l i c i n the 

expedited handling of A p p l i c a n t s ' f a i r n e s s p e t i t i o n a g a i n s t 

the Zatzrs r i g h t t o submit comment.3 and t h e i r d i s c o v e r y 

needs, and i^ac r.romulgated an a p p r o p r i a t e schedule. Due 

process r e q u i r e s no more. See, e.g.. L a i r d v. ICC, 691 F.2d 

147, 154 (3d C i r . 1982), c e r t , denied, 461 U.S. 927 (1983) 

("formula-ion of a d m i n i s t r a t i v e procedures i s a matter l e f t t o 

the d i s c r e t i o n of the a d m i n i s t r a t i v e agency"); Silverman v. 

Commodity Futures Trading Commission, 562 F.2d 432, 439 ( 7 t h 

C i r . 1977) (expedited hearing and b i - i e f i n g schedule d i d not 

v i o l a t e due process). 

The Zatzes' second argument (pp. 2-3) -- a charge 

t h a t A p p l i c a n t s engaged i n " i m p r o p r i e t y " by not i n f o r m i n g them 

at some e a r l i e r date t h a t a f a i r n e s s d e t e r m i n a t i o n would be 

sought -- i s completely unfounded. A p p l i c a n t s had no 

o b l i g a t i o n tc inform the Zaczes t h a t they were seeking 

v a l u a t i o n advice i n contemplation of the p o s s i b l e f i l i n g of a 

p e t i t i o n f o r a f a i r n e s s d e t e r m i n a t i o n , and A p p l i c a n t s 

c a t e g o r i c a l l y deny t h a t they timed t h e i r f a i r r e s s request t o 

l i m . i t the Zat,<.es' a b i ' i t / t o comment. The t i m i n g of 

A p p l i c a n t s ' d e c i s i o n t o f i l e t h e i r f a i r n e s s p e t i t i o n , and of 

the f i l i n g of t h a t p e t i t i o n , was determined by the need t o 

re s o l v e v a r i o u s t r a n s a c t i o n - r e l a t e d issues and t o complete the 

p r e p a r a t i o n of the p e t i t i o n , not by any t a c t i c of m i n i m i z i n g 
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notice.-' A p p l i c a n t s ' f a i r n e s s p e t i t i o n suggested p r o v i d i n g 

the Zatzes w i t h the same amount of time t o cc-y^.ent t h a t the 

Board found s u f f i c i e n t i n the UP/CNW f a i r n e s s proceeding, and 

the proposed schedule had enough leeway t h a t the Board was 

i e t o extend the schedule by ten days. The delays i n t h i s 

proceeding have been the Zatzes' t h e i r delay i n seeking 

counsel, t h e i r delay i n h i r i n g a co n s u l t a n t , and t h e i r delay 

i n seeking discovery. 

The Zatzes' t h i r d argument (pp. 3-4) -- t h a t 

A p p l i c a n t s have not s u f f i c i e n t l y explained the need f o r a 

Board d e c i s i o n before September 30, 1997 -- ignores completely 

A p p l i c a n t s ' sworn testimony, accompanying t h e i r J u l y 14, 1997 

p e t i t i o n , as t o the need f c r expedited a c t i o n . The Zatzes 

suggest t h a t p r eparing SSW f i n a n c i a l statements should be no 

more d i f f i c u l t now than at any time m SSW's h i s t o r y . But 

they ignore the f a c t t h a t A p p l i c a n t s have com.pleted the TCS 

Moreo/er, the Zatzes' c l a i m of s u r p r i s e t h a t the 
v a l u a t i o n of SSW might be i n issue i s h a r d l y c r e d i b l e . They 
are s u b s t a n t i a l i n v e s t o r s who have held out f o r many years i n 
the face o f o f f e r s by SP t o repurchase ^ h e i r stock; and they 
were on n o t i c e of the Merger A p p l i c a t i o n m 1995, which 
s p e c i f i c a l l y "oted the p o s s i b i l i t y of a subsequent merger of 
SSW inco UPRR. Notice of Acceptance of A p p l i c a t i o n , 60 Fed. 
Reg. 66988, 66990 n.l3 (1995) ("At t h i s time, a p p l i c a n t s 
s t a ^ e , they are not re q u e s t i n g a f a i r n e s s d e t e r m i n a t i o n 
pursuant t o Schwabacher w i t h respect t o the compensation t h a t 
might be p a i d t o SSW s e c u r i t y holders i n connection w i t h a 
merger of SSW i n t o UPRR or MPRR because tax and oth e r 
c o n s i d e r a t i o n s need t o be res o l v e d before a p p l i c a n t s can 
determine whether such a merger w i l l occur and on what terms. 
A p p l i c a n t s s t a t e t h a t , i f they determine t o c a r r y out such a 
merger, they w i l l request a f a i r n e s s f i n d i n g from us re g a r d i n g 
the f a i r n e s s of the terms or a cie c l a r a t o r y order t h a t no surh 
f i n d i n g i s r e q u i r e d . " ) . 



cut-over of the SSW system, which has e l i m i n a t e d A p p l i c a n t s ' 

a b i l i t y t o record s e p a r a t e l y the revenues f o r SSW t r a f f i c i n 

order t o prepare f i n a n c i a l statements. A p p l i c a n t s e x p l a i n e d 

the d i f f i c u l t i e s i n v o l v e d i n preparing such f i n a n c i a l 

statements i n t h e i r p e t i t i o n and the v e r i f i e d statement of 

Joseph E. O'Connor, J r . , accompanying t h e i r p e t i t i o n , and the 

Board recognized t h a t t h i s matter " r e q u i r e s expedited 

r e g u l a t o r y a c t i o n . " J u l y 29 Decision, p. 6. 

I n ttie i n t e r e s t of responding completely t o the 

Zatzes' arguments, A p p l i c a n t s a t t a c h the v e r i f i e d statement of 

Alan Roth, UP's Director-Revenue and F i n a n c i a l Systems, 

f u r t h e r s e t t i n g f o r t h the costs associated w i t h p r e p a r i n g SSW 

f i n a n c i a l data i f approval i s not granted. A, Mr. Roth 

e x p l a i n s , t o prepare the data necessary t o a l l o c a t e revenues 

t o SSW would r e q u i r e development of three t o f i v e computer 

programs and 500-1,000 hours c f programming time per program 

at a cost of $65 per hour, which would amount t o more than 

?300,000. And j u s t as s i g n i f i c a n t l y , UP would have t o p u l l 

these programmers away from c u r r e n t , c r i t i c a l merger 

implementation work t o focus on the SSW p r o j e c t , and given the 

shortage of q u a l i f i e d programmers, these merger implementation 

p r o j e c t s could w e l l be delayed u n t i l the work necessary t o 

support p r e p a r a t i o n of SSW f i n a n c i a l statements has been 

completed. I n a d d i t i o n , two or three f u l l - t i m e levenue c l e r k s 

would be requi .'ed t o manipulate the data p r o v i d e d by those 

programs -- r e f l e c t i n g the approximately 100,000 cars per 
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month o r i g i n a t i n g or t e r m i n a t i n g on, or moving over SSW l i n e s 

-- i n order t o a t t a c h revenues t o each movement. Moreover, 

several systems support personnel would be r e q u i r e d , at l e a s t 

f o r the f i r s t s e v e r a l months, t o troubleshoot and provide 

o t h e r support f o r the revenue c l e r k s . F i n a l l y , UP would be 

r e q u i r e d t o develop two a d d i t i o n a l program.s, also r e q u i r i n g 

approximately 500-1,000 hours each, and devote the time of 

another c l e r k , t o address car accounting issues. 

The Zatzes a l s o suggest (p. 4) t h a t , i n l i g h t of the 

Board's approval of the UP/SP merger, a Board v a l u a t i o n 

d e c i s i o n i s not a p r e r e q u i s i t e t o the merger of SSW i n t o SSW 

Corp., and u l t i m a t e l y i n t o UP. Indeed, they make the very 

s e r i o u s a s s e r t i o n t h a t A p p l i c a n t s "dissemble" i n suggesting 

such a t h i n g . This a s s e r t i o n , devoid of any c i t a t i o n t o law, 

i s remarkable. Cases beginning w i t h Schwabacher v. United 

States, 334 U.S. 192 (1948), i n d i c a t e t h a t a f a i r n e s s 

d e t e r m i n a t i o n i s one of the indispensable elements of the 

agency approval t h a t the s t a t u t e r e q u i r e s before a merger can 

be c a r r i e d out. N o r f o l k & Western Rv. v. ATDA, 499 U.S. 117, 

131 (1991) . I n s u b m i t t i n g t h e i r p e t i t i o n f o r a f a i r n e s s 

d e t e r m i n a t i o n . A p p l i c a n t s sought t o adhere t o t h i s e s t a b l i s h e d 

precedent, i n c l u d i n g the r e c e n t l y com.pleted UP/CNW 

proceedings, and t o the.'.r r e p r e s e n t a t i o n s t o the Board i n the 

Merger A p p l i c a t i o n . Of course, i f the Board were t o determine 

t h a t the f a i r n e s s proceeding need not be completed befoi-e SSW 

i s merged i n t o SSW Corp., and t h a t A p p l i c a n t s would 
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nonetheless enjoy the pre-emption under what i s now 49 U.S.C. 

a 11321(a) t h a t i s an i n c i d e n t t o Board approval of a merger, 

then A p p l i c a n t s would not r e q u i r e an expedited d e c i s i o n from 

the Board.- But i t would, even then, s t i l l be m a p n r o p r r a t e 

to a l l o w the Zatzes a d d i t i o n a l time t o comment: they have had 

more than s u f f i c x e n t time, and f u r t h e r delay t o accommodate 

t h e i r own lack of d i l i g e n t p u r s u i t of t h e i r case i s 

unwarranted. 

The Zatzes also assert (pp. 5-6) t h a t A p p l i c a n t s 

have not responded t o t h e i r discovery requests. This i s 

f a l s e . As i n d i c a t e d i n our r e p l / t o the Zatzes' i n i t i a l 

e xtension request. A p p l i c a n t s i n i t i a l l y responded t o the 

Zatzes' f i r s t request f o r documents, which sought workpapers 

r e l a t e d t o Stephan Month's testimony i n the UP/SP n.erger 

procec^dmg and t h i s proceeding, by producing a s u b s t a n t i a l 

volume of documents the next working day a f t e r receiv-ing the 

request. A p p l i c a n t s completed t h e i r p r o d u c t i o n on August 27, 

three days e a r l i e r than was r e q u i r e d under the Board's r u l e s . 

And A p p l i c a n t s responded t o the Zatzes' i n t e r r o g a t o r i e s --

which, as the Board observed (August 20 Decision, p. 2 n.2), 

-' The Zatzes' suggestion t h a t general M i s s o u r i s t a t e law 
permits a post-merger v a l u a t i o n of course assumes away the 
very law t h a t governs here -- the e x c l u s i v e and ple n a r y 
f e d e r a l j u r i s d i c t i o n over r a i l r o a d mergers. 
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were of " d o u b t f u l relevance" -- by hand service-^ on 

September 3, 1997, i n accordance w i t h the Board's r u l e s . 

F i n a l l y , the Zatzes say (p. 5) t h a t t h e i r c o n s u l t a n t 

needs a d d i t i o n a l time t o review W a y b i l l Sample data because 

"the optimum way t o pursue a v a l u a t i o n study of the Cotton 

B e l t would be t o conduct a study of the p o t e n t i a l t r a f f i c 

d i v e r s i o n s which Norfolk Southern or CSX T r a n s p o r t a t i o n c o u l d 

make ( a f t e r t h e i r C o n r a i l merger) through ownership of the 

Cotton B e l t . " L e t t e r , Grocki t o Kahn, attached t o P e t i t i o n t o 

Reopen. This goes beyond the realm of " d o u b t f u l relevance" 

i n t o the realm of the preposterous. The idea t h a t the 

"optimum" way t o c a l c u l a t e SSW's value depends on a f u t u r e 

p o s s i b l e merger t h a t has not yet been approved by t h i s agency, 

and on assuming a non-existent proposal at some f u t u r e time t o 

a c q u i r e SSW by one of the non-existent r e s u l t i n g merged 

e n t i t i e s , i s l u d i c r o u s . Such a "study" has nothxng i n common 

w i t h v a i u a c i o n methods the Board has u t i l i z e d i n s i m i l a r 

- I n a l e t t e r t o the Board of today's date, Mr. Kahn, 
counsel f o r the Zatzes, acknowledges t h a t he d i d r e c e i v e 
A p p l i c a n t s ' i n t e r r o g a t o r y responses, but a s s e r t s t h a t 
A p p l i c a n t s served the responses by m a i l . Mr. Kahn a l s o l e f t a 
v o i c e m.ail message w i t h A p p l i c a n t s ' counsel today, a f t e r 
r e c e i v i n g A p p l i c a n t s ' c e r t i f i c a t e of s e r v i c e by hand, 
i n d i c a t i n g t h a t the c e r t i f i c a t e i s inaccurate because he 
r e c e i v e d the responses by m a i l . I t i s unclear why counsel i s 
e x e r c i s e d over t h i s question, but the f a c t i s t h a t the 
responses were hand d e l i v e r e d by Washington Express ( t r a c k i n g 
number Q603) and signed f o r at counsel's b u i l d i n g at 8;44 
p.m., September 3. The s i g n a t u r e on the r e c e i p t appears t o be 
by a "Mr. R i c k e t t s . " 



- 11 -

circumstances.-' And the f a c t t h a t the Zatzes d i d not even 

request the data u n t i l September 3 two working days before 

t h e i r comments were due -- speaks volum.es about both t h e i r 

s t r a t e g y and where the blame f o r t h e i r p u r p o rted i n a b i l i t y t o 

f i l e comments l i e s . 

See, e.g., UP/SP, Decision No. 44, served Aug. 12, 1996, 
p. 178; Finance Docket No. 32133, Union P a c i f i c Corp.. Union 
P a c i f i c R.R. & Misso u r i P a c i f i c R.R. -- Control -- Chicago & 
North Western T r a n s p o r t a t i o n Co. & Chicago & North Western 
Ry., Decision served June 22, 1995, p. 3; Union P a c i f i c Corp., 
Union P a c i f i c R.R. & Misso u r i P a c i f i c R.R. Co n t r o l --
Missouri-Kansas-Texas R.R., 4 I.C.C.2d 409, 515-16 (1988), 
p e t i t i c ^ n f o r review dismissed sub nom. RLEA v. ICC, 8 8 3 F. 2 d 
1079 (D.C. C i r . 1989;; Chicago, Milwaukee, St. Paul u P a c i f i c 
R.R. -- Reorganization -- A c q u i s i t i o n Bv Grand Trunk Corp., 2 
T.C.C.2d 161, 218 (1984); Union P a c i f i c Corp., P a c i f i c rvail 
System. Inc.. & Union P a c i f i c R.R. -- Controi -- Mi s s o u r i 
P a c i f i c Corp. & Misso u r i P a c i f i c R.R., 366 I . \ C . 462. 633-38 
(1982), a f f ' U i n r e l e v a n t p a r t sub nom. Southern P a c i f i c 
T r a n s p o r t a t i o n Co. v. ICC, 736 F.2d 708, 725-27 (D.C. C i r . 
1984), c e r t , denied, 469 U.S. 1208 (1985); N o r f o l k Southern 
Corp. -- Con t r o l - •• N o r f o l k & Western Ry. Southern Ry. , 3 66 
I.C.C. 171, 232 (1932); CSX Corp. -- Control -- Chessie 
System. Inc., & Seaboard Coast Line I n d u s t r i e s , I n c ., 363 
I.C.C. 518, 5 94-95 (1980), a f f ' d sub nom. Brotherhood of 
Maintenance of Way Employees v. ICC, 698 F.2d 315 (7th C i r . 
1983); Newrail Co. -- Purchase -- Western P a c i f i c R.R., 354 
I.C.C. 1*85, 899-901 (1979); I l l i n o i s C entral Gulf R.R. 
Acquisit,ion -- Gulf, Mobile & Ohio R.R., I l l i n o i s C e n t r a l 
F^R^, 338 I.C.C. 805, 816 (1971), a f f ' d sub nom. Mi s s o u r i 
•Pacific R.R. V. United States, 34 6 F. Supp. 1193 (E.D. Mo 
1972) (three-judge c o u r t ) , & sub nom. Kansas C i t y Southern Ry. 
/. Uniced States, 346 F. Supp. 1211 (W.D. Mo. 1972) (t h r e e -
judge c o u r t ) , a f f ' d mem., 409 U.S. 1094 (1973); Seaboard A i r 
Line R.R. -- Merger -- ^ ^ t l a n t i c Coast Line R.R., 320 I.C.C. 
122, 192-93 (1963), a f v ' d sub non. F l o r i d a East Coast Ry. v. 
Uni<-pd States, 259 F. Supp. 993 (M.D. Fla. 1966) (three-judge 
c o u r t ) , a f f ' d mem., 386 U.S. 544 (1967); E r i e R.R. Merger, 
Delaware", Lackawanna & Western R.R., 312 I.C.C. 185, 188 
(1960), a f f ' d sub nom. F r i e d v. United States, 212 F. Supp. 
886 (S.D.N.Y. 1962) (three-judge c o u r t ) ; N o r f o l k & Western Ry. 
Merger, V i r g i n i a n Ry., 307 I.C.C. 401, 429 (1959); L o u i s v i l l e 
& N a s h v i l l e R.R. Merger. 295 I.C.C. 457, -,̂  3-500 (1957), af f ' d 
sub nom. C»-.ott v. United States, 166 F. Supp, 851 (S.D.N.Y. 
1958) (three-judge c o u r t ) . 
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R e s p e c t f u l l y submitted, 

CARL W. VON BERNUTH 
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1416 Dodge St r e e t 
Omaha, NebrasAa 68179 
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V E R I F I E D STATEMENT 

OF 

ALAN L . F.OTH 

My name i s Alan L. Roth. I am "irector-Revenue and 

Fin a n c i a i Systems of Linion P a c i f i c Railroad Company. 

I have been asked to explain the costs t h a t w i l l be 

associated w i t h preparing SSW f i n a n c i a l data i f the SSW merger 

does not take place by September 30. 1997 as planned. 

The primary d i f f i c u l t y i n preparing accurate data to 

r e f l e c t SSW's operations arises out of the TCS cut-over of the 

SSW system i n connection w i t h Implementing the UP/SP merger. 

This cut-over, which took place on August 1, has eliminated 

UP's a b i l i t y to record separately the revenues and c e r t a i n 

expenses f o r SSW t r a f f i c . 

I n order to provide data comparable to the data 

previou s l y a v a i l a b l e , I a n t i c i p a t e that UP would be required 

to develop between f i v e and seven new computer programs to 

comi)ine data from various sources to assign revenues and 

expenses to SSW. I estimate that each computer program would 

requ i r e 500-1,000 hours of programming time a t a cost ot $65 

per hour. UP would have to p u l l programmers away from 

current, c r i t i c a l merger implementation p r o j e c t s to focus on 

the SSW p r o j e c t . 

Three to f i v e of the programs would be necessary to 

ca l c u l a t e SSW revenues. I n a d d i t i o n , two or three f u l l - t i m e 
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revenue clerks would be required to analyze and manipulate the 

data provided by those programs -- representing approximately 

100,000 cars per month o r i g i n a t i n g or terminating on, or 

moving over SSW l i n e s -- i n order to a t t a c h revenues to 

carload r^.ovements. Two more programs and another f u l l - t i m e 

c l e r k would be required to handle car accounting issues. 

Moreover, several systems support personnel would be required, 

a t l e a s t f o r the f i r s t several months that the new programs 

were operating, to troubleshoot zmd provide other support f o r 

the revenue c l e r k s . 



VERIFICATION 

STATE OF NEBRASKA ) 
) SS. 

COUNTY OF DOtJGLAS ) 

I , Alan L. Roth, berng duly .sworn, s t a t e t h a t I h^ve 

read the foregoing statement, that I know i t s contents and 

th a t those contents are true as stated. 

ALAN L, ROTH 

.SUBSCRIBED and s w o r i t o b e f o r e 
me t h i s .SH-u day o f September, 1997, 

^ ^ ^ ^ 
Notary Public 

My Commission Expires: 

•

amiuiKOTur-stitiXNtknsiiil 
DON f. ROCK I 



CERTIFICATE OF SERVICE 

I , Michael L. Rosenthal, c e r t i f y t h a t , on t h i s Sth 

day of September, 1997, I caused a copy of the for e g o i n g 

document t o be served by hand on F r i t z R. Kahn, Esq., S u i t e 

750 West, 1100 New York Avenue, N.W., Washington, D.C. 20005, 

and by f i r s t - c l a s s m a i l , postage prepaid, upon Douglas A. 

K e l l n e r , Esq., K e l l n e r , Chehebar & Dev-^ney, One Madison 

Avenue, New York, N.Y. 10010. 

Michael L. Rosenthal 
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MICHAEL L R O S E N T H A L 
O ' O r c T D I A L N U M B . 

C O V I N G T O N & B U R L I N G 
I 2 0 I P E N N S Y L V A N I / , AVENUE N W 

P O B O X 7 5 6 6 

W A S H I N G T O N D C 7 5 6 6 

l a O S l 6 6 2 6 0 0 0 

T C L E F A X l i r w S i 6 6 2 6 2 9 1 

T t L E K ^ 9 3 I C O V L I N G V W S H I 

C A B L E C O V L I N G 

September 5, 1997 

L C C O N T C t D MOUSE 

C U R Z O N STReCT 

C O N D O N W I Y 6 * S 

L N G L A N D 

T t L E P W O N C A a 171 A O S S C S S 

B R U S S E L S COHRCSPONOCNT O r F i C E 

* 4 AVENUE DCS A R T S 

B R U S S E L S 0 4 0 B C L C I U M 

LEPHONE 3 e e 5 l £ 9 8 0 0 

3 f f 5 0 ^ 1 6 9 6 

BY HAND 

Honorable Vernon A. Will i a m s 
Secretary 
Surface T r a n s p o r t a t i o n Board 
1925 K S t r e e t , N.W. 
Room 711 
Washington, D.C. 20423-0001 

Re: Finance Docket No. 
P a c i f i c Corp., eu . 
Southern P a c i f i c R̂  

32760 (Sub-No. 23), Union 
-31.^ " - C o n t r o l & Merger --

,orp. et a l 

Dear S e c r e t a r y Williams: 

I t has come t o our a t t e n t i o n t h a t the c e r t i f i c a t e of 
ser v i c e t h a t should have been attached t o A p p l i c a n t s ' Responses 
t o the F i r s t Set of I n t e r r o g a t o r i e s of Benjamin Zatz and Donald 
Zatz (UP/S'^-316) was i n a d v e r t e n t l y om.itted from t h a t f i l i n g . 
Enclosed please f i n d an o r i g i n a l and ten copies of a c e r t i f i c a t e 
of s e r v i c e i n d i c a t i n g t h a t the f i l i n g was served on the Zatzes' 
counsel. 

S i n c e r e l y , 

Michael L. Rosenthal 

Enclosures 

cc: F r i t z R. Kahn, Esq. OHIO* of the Secretary 

CFP - 5 1997 

- — I Partol 
[ b A PLiblcRecord 



BEFORE THE 
SURFACE TRANSPORTATION BOARD 

Finance Docket No. 32760 (Sub-No. 23) 

UNION PACIFIC CORPORATION, UNION PACIFIC RAILROAD COMPANY 
AND MISSOURI PACIFIC RAILROAD COMPANY 

- - CONTROL AND MERGER - -
SOUTHERN PACIFIC RAIL CORPORATION, SOUTHERN PACIFIC 

TRANSPORTATION COMPANY, ST. LOUIS SOUTHWESTERN RAILWAY 
COMPANY, SPCSL CORP. AND THE DENVER AND 

RIO GRANDE WESTERN RAILROAD COMPANY 

CERTIFICATE OF SERVICE 

I, Michael A. Listgarten, certify that, on the 3rd 

day of September, 1997, I caused a copy of Applicants' 

Responses to the First Set of Interrogatories of Benjam.in Zatz 

and Donald Zatz (UP/SP-316) to be served by hand on Fritz R. 

Kahn, Esq., Suite 750 West, 1100 New York Avenue, N.W., 

Washington, D.C. 20005. fl 

n 
Michael A. L i s t g a r t e n 
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MICHAEL A L I S T G A R T E N 
D ' R E C ' D i * L -DUMBER 

t a O E l * 1 2 

mlistgartenftcov com 

C O V I N G T O N & B U R L I N G 
I 2 0 I P E N N S Y L V A N I A A V E N U E . N y i / ^ - ' ^ -U , 

P O BOX 7 ^ 

W A S H I N G T O N , D C 2 0 0 4 4 , 7 5 

( 2 0 2 I 6 6 2 - 6 0 0 0 , 

L -̂ '̂̂  - 1997 
FACSIMILE I202I e 6 2 - e a B I I ' J f j 

'dA MAM. 
\ A MAMAGEMEWT 

Sept-mber 3, 1997-! 

L E C O N f i E L D M O u S C 

C U R 2 0 N S T R E E T 

L O N D O N W t V B A S 

E N G L A N D 

T C L E P M O N t 4 4 J7I 4 0 5 

FACSIMILE 4 4 (7( 4 9 5 J ' O I 

K U N S T L A A N 4 4 AVENOE D E S A R T S 

B R U S S E L S I 0 4 0 B C L G I U M 

TELEPHONE 3 ? 2 S 4 9 5 2 3 0 

FACSIMILE ^ ^ 2 - 5 0 2 1 5 9 8 

BY HAND 

Honorable Vernon A. Wi l l i a m s 
S e c r e t a r y 
I n t e r s t a t e Commerce Commission 
T w e l f t h S t r e e t and C o n s t i t u t i o n Avenue, N.W. 
Room 2215 
Washington, D.C. 20423 

Re: Finance Docket No. 32760 (Sub-No.23) 

Dear Se c r e t a r y W i l l i a m s : 

Enclosed f c r f i l i n g i n the above-captioned docket 
are the o r i g i n a l and ten copies of Ap p ] i c a n t s ' Responses t o 
the F i r s t Set of I n t e r r o g a t o r i e s of Ber .amin Zatz and Donald 
Zatz (UP/SP-316). Also enclosed i s a 3.5-inch d i s k c o n t a i n i n g 
the t e x t of t h i s f i l i n g i n WordPerfect 5.1 format. 

I would appreciate i t i f you would date-stamp the 
enclosed e x t r a copy of the pleading and r e t u r n i t t o the 
messenger f o r our f i l e s . 

S i n c ^ r e l y, 
I 

Michael A. L i s t g a r t e n 

Enclosure 
ENTERED 

0«ic» of Ih9 Secretary 

SFP - 4 t997 

fT " ! Pan of 
LaU Pub <; Record 
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BEFORE THE 
SURFACE TRANSPORTATION BOARD 

Finance Docket No. 32760 (Sub-No. 23) *4/ 

UNION PACIFIC CORPO.'IATION, UNION PACIFIC RAILROAD COMPANY 
AND MISSOURI PACIFIC RAILROAD COMPaNY 

-- CONTROL AND MERGER --
SOUTHERN PACIFIC RAIL CORPORATION, SOUTHERN PACIFIC 

TRANSPORTATION COMPANY, ST. LOUIS SOUTHWESTERN RAILWAY 
COMPANY, SPCSL CORP. AND THE DENVER AND 

RIO GRANDE WESTERN RAILROAD COMr-ANY 

APPLICANTS' RESPONSES TO THE FIRST SET OF INTERROGATORIES 
OF BENJAMIN ZATZ AND DONALD ZATZ 

UPC, UPRR, SPR, SPT, and SSW, c o l l e c t i v e l y , 

" A p p l i c a n t s , " hereby respond t o the F i r s t Set of 

I n t e r r o g a t o r i e s of Benjamin Zatz and Donald Zatz. 

GENERAL RESPONSES 

The f o l l o w i n g general responses are made w i t h 

respect t o a l l of the i n t e r r o g a t o r i e s . 

1. Production of documents or i n f o r m a t i o n does not 

n e c e s s a r i l y imply t h a t they are r e l e v a n t t o t h i s proceeding, 

and i s not t o be construed as waiving any o b j e c t i o n s t a t e d 

h e r e i n . 

2. Many of the i n t e r r o g a t o r i e s request i n f o r m a t i o n 

d a t i n g as f a r back as 1^32. A p p l i c a n t s have made a reasonable 

e f f o r t t o o b t a i n the requested i n f o r m a t i o n , but i n f o r m a t i o n 

from 65 years ago i s g e n e r a l l y not a v a i l a b l e . 

3. I n l i n e w i t h past p r a c t i c e i n cases of t h i s 

nature. A p p l i c a n t s have not secured v e r i f i c a t i o n s f o r the 
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answers t o i n t e r r o g a t o r i e s h e r e i n . A p p l i o a n t s .re prepared t o 

dxscuss the matter w i t h the Zatzes i f t h . s i s of concern w i t h 

respect t o any p a r t i c u l a r answer. 

GENERAL OBJECTrnNTq 

The f o l l o w i n g general o b j e c t i o n s are made w i t h 

a s p e c t t o a l l of the i n t e r r o g a t o r i e s . Any a d d i t i o n a l 

s p e c i f i c o b j e c t i o n s are s t a t e d at the beginning of the 

response t o each i n t e r r o g a t o r y . 

1. A p p l i c a n t s o b j e c t t o produccion o f , and are not 

producing, i n f o r m a t i o n subject t o the a t t o r n e y - c l i e n t 

p r i v i l e g e . 

2. .Applicants o b j e c t t o p r o d u c t i o n of. and are not 

producing, i n f o r m a t i o n subject t o the work product d o c t r i n e . 

3. A p p l i c a n t s o b j e c t t o the d e f i n i t i o n of "you " 

"your,, and -Applicants" as overbroad .n t h a t , as a p p l i e d t o 

the i n t e r r o g a t o r i e s , i t creates requests f o r i n f o r m a t i o n t h a t 

i s n e i t h e r r e l e v a n t nor reasonably c a l c u l a t e d t o lead t o the 

d i s c o v e r y of admissible evidence. A p p l i c a n t s have i n t e r p r e t e d 

the words "you," "your" and A p p l i c a n t s i n I n t e r r o g a t o r i e s -̂ os 

1. 6 and 9-13 to r e f e r t o "Applicants" as t h a t t e r . has 

been used throughout t h i s proceedrng. A p p l i c a n t s have 

i n t e r p r e t e d the word "von" •; T^K 
le word you m I n t e r r o g a t o r i e s Nos. 7 and 8 t o 

r e f e r t o SP and i t s corporate piedecessors. 
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4. Ap p l i c a n t s o b j e c t t o the d e f i n i t i o n of "Cotton 

B e l t " and i n t e r p r e t references t o the Cotton B ^ l t t o r e f e r t o 

SSW. 

5. A p p l i c a n t s o b j e c t t o I n s t r u c t i o n No. 11 t o the 

ex t e n t t h a t i t seeks t o impose requirem.ents t h a t exceed those 

s p e c i f i e d i n the a p p l i c a b l e d i s c o v e r y r u l e s and g u i d e l i n e s . 

6. A p p l i c a n t s o b j e c t t o the d e f i n i t i o n of 

" r e l e v a n t time" as and c a l l i n g f o r i n f o r m a t i o n t h a t i s n e i t h e r 

r e l e v a n t nor reasonably c a l c u l a t e d t o lead t o the di s c o v e r y of 

adm i s s i b l e evidence. 

SPECIFIC RESPONSES AND ADDITIONAL OBJECTIONS 

I n t e r r o Q a t o r y No. 1 

"Your P e t i t i o n , f i l e d J u l y 14, 1997, at page 1, 
s t a t e d t h a t the Cotton B e l t had 173,300 shares of common stock 
issued and out s t a n d i n g . The ICC i n the a c q u i s i t i o n d e c i s i o n , 
180 I.C.C. at 178, however, s a i d t h e r e were 171,861 shares of 
common stock issued and ou t s t a n d i n g . Please s t a t e when the 
1,439 a d d i t i o n a l shares were issued, t o whom they were issued, 
the p r i c e at which the shares were issued, and, i f no p r i c e 
was p a i d f o r them, what value was assigned t o the shares a t 
the time they were issued." 

Respor.se 

A p p l i c a n t s o b j e c t t o t h i s i n t e r r o g a t o r y as unduly 

burdensome and i n t h a t i t seeks i n f o r m a t i o n t h a t i s n e i t h e r 

r e l e v a n t nor reasonably calcul?^c:d t o lead t o the discovery of 

admissible evidence. Without waiving t h i s o b j e c t i o n , and 

subj e c t t o the General Objections s t a t e d above. A p p l i c a n t s 

respond as f o l l o w s : 



Upon reaaonable i n v e s t i g a t i o n , A p p l i c a n t s have been 

unable t o determine the answer. A l i s t of r e g i s t e r e d h o l d e r s 

i n d i c a t e s t h a t as of A p r i l 14, 1976, there were 173,300 shares 

o u t s t a n d i n g , 1,489 of which were held by SSW as t r e a s u r y stock 

and 171,811 of which were he l d by SSW's parent o r the p u b l i c . 

\ n o t i c e dated September i 7 , 1958, of the New York Stock 

exchange's d e l i s t i n g of SSW shares confirms t h a t as of t h a t 

date, 171,811 shares were he l d by SSW's parent or the p u b l i c . 

I n t e r r o g a t o r y No. 2 

"The ICC, i n i t s a c q u i s i t i o n d e c i s i o n , 180 I.C.C. at 
178, noted t h a t the Southern P a c i f i c Company p r e v i o u s l y had 
purchased 42,600 shares, or approximately 25 percent, of the 
issued and outstanding sharer c f t.he Cotton B e l t and t h a t , i f 
i u t h o r i z e a , i t would acquire ^n a d d i t i o n a l 24,700 shares, f o r 
a t o t a l of approximately 40 percent, of the issued and 
ou t s t a n d i n g common stock of the Cotton B e l t . Please s t a t e 
when the a d d i t i o n a l 24,700 shares were acquired by the 
Southern P a c i f i c Company, the p r i c e at which the shares were 
purcnased, and, i f they were acquired by an exchange of 
Southern P a c i f i c Company stock, what was the r a t i o of exchange 
ar.d what value wes assigned t o the Southern P a c i f i c Company 
stock at the tim.e the Cotton B e l t shares were acquired. " 

Response 

Appl i c a n t s o b j e c t t o t h i s i n t ' j r r o g a t o r y as unduly 

bur "'Bnsomie and i n t h a t i t seeks inf o i m a L i o n t h a t i s n e i t h e r 

r e l e v a n t nor reasonably c a l c u l a t e d t o lead t o the d i s c o v e r y of 

admissib l e evidence. Without waiving t h i s o b j e c t i o n , and 

su b j e c t t o the General Objections s t a t e d above. A p p l i c a n t s 

respond as f e l l o w s : 



A p p l i c a n t s have been unable t o l o c a t e records 

s u f f i c i e n t t o answer t h i s I n t e r r o g a t o r y . However, a v a i l a b l e 

records i n d i c a t e that, the shares were purchased p r i o r t o 1958. 

I n t e r r o g a t o r y No. 3 

"The ICC, i n i t s a c q u i s i t i o n d e c i s i o n , 180 :.C.C. at 
711, s t a t e d t h a t the Southern P a c i f i c Com.pany, had obtained 
o p t i o n s t o assure i t of 86 percent of the o u t s t a n d i n g Cotcon 
B e l t stock. Please s t a t e the number of common stock f o r which 
the Southern P a c i f i c Com.pany had obtained o p t i o n s , whether the 
o p t i o n s were exer c i s e d , how many shares of common stock were 
a c q u i r e d by the Southern P a c i f i c Company, the prxce a t which 
the shares were purchased, and, i f they were acquired by an 
exchange of Southern P a c i f i c Company, what was the r a t i o of 
exchange and what value was assigned t o the Southern P a c i f i c 
Company stock at the time the Cotton L e l t shares were 
a c q u i r e d . " 

Response 

A p p l i c a n t s ^^bject t o t h i s reque.st as unduly vague 

and unduly burdensome, and i n t h a t i t seeks i n f o r m a t i o n t h a t 

i s n e i t h e r r e l e v a n t nor reasonably c a l c u l a t e d t o leaa t o ;he 

di s c o v e r y of admissible evidence. Without w a i v i n g t h i s 

o b j e c t i o n , and su b j e c t t o the General Objections s t a t e d above. 

A p p l i c a n t s respond as f o l l o w s : 

A p p l i c a n t s have been unable t o l o c a t e records 

s u f f i c i e n t t o answer t h i s I n t e r r o g a t o r y . 

I n t e r r o g a t o r y No. 4 

"Subsequent t o the consummation of the t r a n s a c t i o n s 
a u t h o r i z e d by the ICC by t h i s a c q u i s i t i o n d e c i s i o n , p.lease 
s t a t e when '̂ou acquired each of the a d d i t i o n a l shares, f o r a 
t o t a l of 173,300 shares, of the issued and o u t s t a n d i n g common 
stock of the Cotton B e l t , from whom they were acqu.ired, the 
p r i c e you p a i d f o r the shares, and, i f they were acq u i r e d by 
an exchange of your stock, what was the r a t i o of exchange and 
what \alue was assigned t o your stock at the time the Cotton 
B e l t snares were acquired. 



Response 

A p p l i c a n t s o b j e c t t o t h i s request as unduly vague 

and unduly burdensome, and i n t h a t i t seeks i n f o r m a t i o n t h a t 

i s n e i t h e r r e l e v a n t nor reasonably c a l c u l a t e d t o lead t o the 

discovery of admissible evidence. Without w a i v i n g t h i s 

o b j e c t i o n , and subject t o the General Objections s t a t e d above. 

A p p l i c a n t s respond as f o l l o w s : 

A p p l i c a n t s w i l l produce documents d e s c r i b i n g 

repurchases of SSW common stock since 1949, which i s the 

e a r l i e s t date f o r which such records are a v a i l a b l e . 

I n t e r r o g a t o r y No. 5 

"Please s t a t e how many shares of today's Southern 
P a c i f i c T r a n s p o r t a t i o n Company common stock equate t o a s i n g l e 
share of Southern P a c i f i c Company cf mmon stock as issued and 
out s t a n d i n g i n 1932, when the a c q u i s i t i o n d e c i s i o n was 
entered, t h a t i s please i d e n t i f y the date and terms of the 
exchange of stock of Southern P a c i f i c Company f o r the stock of 
Southern P a c i f i c T r a n s p o r t a t i o n Company, the dates, numbers 
and d e t a i l s of the Southern P a c i f i c Company common stock 
s p l i t s t h a t occurred before such exchange and the dates, 
number and d e t a i l s of the Southern P a c i f i c T r a n s p o r t a t i o n 
Company common stock s p l i t s t h a t occurred a f t e r such 
exchange." 

Response 

A p p l i c a n t s o b j e c t t o t h i s request as unduly 

burdensome and i n t h a t i t seeks i n f o r m a t i o n t h a t i s n e i t h e r 

r e l e v a n t nor reasonably c a l c u l a t e d t o lead t o the d i s c o v e r y o f 

admissible evidence. Without waiving t h i s o b j e c t i o n , and 

subject t o the General Objections staffed above. A p p l i c a n t s 

resrond as f o l l o w s : 



On August 8, 1952, the stock of Southern P a c i f i c 

Company s p l i t two f o r one. On November 12, 1959, the stock 

s p l i t t h r e e f o r one. 

The exchange of Southern P a c i f i c Company stock f o r 

stock of Southern P a c i f i c T r a n s p o r t a t i o n Company occurred i n 

1969 on a one-to-one basis. At t h a t time, there were 

27,141,366 o u t s t a n d i n g shares. There have been no s p l i t s of 

Souther.. P a c i f i c T r a n s p o r t a t i o n Company common stock. 

I n t e r r o g a t o r y No. 6 

"At any time, subsequent t o the consummation of the 
t r a n s a c t i o n s a u t h o r i z e d by the ICC by i t s a c q u i s i t i o n 
d e c i s i o n , d i d you explore the f e a s i b i l i t y of e l i m i n a t i n g the 
remaining m i n o r i t y stockholders of the issued and o u t s t a n d i n g 
common stock o f the Cotton B e l t by a v a i l i n g y o u r s e l f of the 
p r o v i s i o n s of the R a i l r o a d M o d i f i c a t i o n Act, 49 U.S.C. 20b, 
when d i d you consider doing so and, i n each instance, why d i d 
you conclude not t o do so. 

Response 

A p p l i c a n t s o b j e c t t o t h i s request i n t h a t i t seeks 

i n f o r m a t i o n t h a t i s n e i t h e r r e l e v a n t nor reasonably c a l c u l a t e d 

t o lead t o the discovery of admissible evidence. Without 

waiving t h i s o b j e c t i o n , and subject t o the General Objections 

s t a t e d above. A p p l i c a n t s respond as f o l l o w s : 

A p p l i c a n t s have .aquired of the persons most l i k e l y 

t o have knowledge regarding t h i s issue, and on t h a t b a s i s 

b e l i e v e t h a t e l i m i n a t i n g the remaining m i n o r i t y s t o c k h o l d e r s 

of the issued c:nd outs t a n d i n g common stock of the Cotton B e l t 

through the p r o v i s i o n s of the R a i l r o a d M o d i f i c a t i o n Act, 49 

U.S.C. § 2 0b was not considered. However, A p p l i c a n t s are not 



i n a p o s i t i o n t o con f i r m t h a t t h i s p o s s i b i l i t y was never 

considered d u r i n g the past 65 years. 

I n t e r r o g a t o r y No. 7 

" I n the n e g o t i a t i o n s w i t h Mr. J'-ihn S. Reed and/or 
any other d i r e c t o r , o f f i c e r , employee, ageni or other 
r e p r e s e n t a t i v e of Santa Fe I n d u s t r i e s , Inc., the Atchison, 
Tope)<a and Santa Fe Railway Company and/or Santa Fe Southern 
P a c i f i c Company l e a d i n g t o the proposed t r a n s a c t i o n s submitted 
f o r ICC app:oval i n Finance Docket No. 30400, Santa Fr 
Southern P a c i f i c Corporat i o n - - Cont r o l --Southern Paci f. .vc 
T r a n s p o r t a t i o n Company, please s t a t e what value you i^ssigned 
t o the common stock of the Cotton B e l t then held by Southern 
P a c i f i c T r a n s p o r t a t i o n Company or i t s corporate a f f i l i a t e s and 
what c o n t r i b u t i o n "-.o gross o p e r a t i n g revenue and net o p e r a t i n g 
revenue of the Southern P a c i f i c T r a n s p o r t a t i o n Company you 
asc r i b e d t o the Cotton B e l t . " 

Response 

A p p l i c a n t s object t o t h i s request i n t h a t i t seeks 

i n f o r m a t i o n t h a t i s n e i t h e r r e l e v a n t nor reasonably c a l c u l a t e d 

t o lead t o the discovery of admissible evidence. Without 

wa i v i n g t h i s o b j e c t i o n , and subject t o tl'.e General Objections 

s t a t e d above. A p p l i c a n t s respond as f o l l o w s : 

No s p e c i f i c valu^^ was assigned t o SSW stock, and no 

c o n t r i b u t i o n t o gross o p e r a t i n g revenue and net o p e r a t i n g 

revenue was a s c r i b e d t o SSW. 

I n t e r r o g a t o r y No. 8 

" I n the n e g o t i a t i o n s w i t h Mr. P h i l l i p F. Anschutz, 
and/or any ot h e r d i r e c t o r , o f f i c e r , employee, agent or other 
r e p r e s e n t a t i v e of Anschutz Corporation, Rio Grande I n d u s t r i e s , 
I n c . , and/or the Denver and Rio Grande Western R a i l r o a d 
Company l e a d i n g t o the proposed t r a n s a c t i o n s submitted f o r ICC 
approval i n Finance Docket No. 32000, Rio Grande I n d u s t r i e s . 
Inc.. et a l . - - C o n t r o l --Southern P a c i f i c T r a n s p o r t a t i o n 
Company, please s t a t e what value you assigned t o the commoi 
stock of the Cotton B e l t then h e l d by the Southern P a c i f i c 
T r a n s p o r t a t i o n Company or i t s corporate a f f i l i a t e s and what 
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c o n t r i b u t i o n t o grcss o p e r a t i n g revenue and net o p e r a t i n g 
revenue of the Southern P a c i f i c T r a n s p o r t a t i o n Company you 
as c r i b e d t o the Cotton B e l t . " 

Response 

Ap p l i c a n t s o b j e c t t o t h i s request i n t h a t i t seeks 

i n f o r m a t i o n t h a t i s n e i t h e r r e l e v a n t nor reasonably c a l c u l a t e d 

t o lead t o the discovery of admissible evidence. Without 

w a i v i n g t h i s o b j e c t i o n , and subject t o the General Ob j e c t i o n s 

s t a t e d above. A p p l i c a n t s respond as f o l l o w s : 

No s p e c i f i c value was assigned t o SSW stock, and no 

c o n t r i b u t i o n t o gross o p e r a t i n g revenue and net o p e r a t i n g 

revenue was ascribed t o SSW. 

I n t e r r o g a t o r y No. 9 

" I n the n e g o t i a t i o n s w i t h Mr. Andrew L. "Drew" 
Lewis, J r . , and/or any other d i r e c t o r , o f f i c e r , employees, 
agent or o t h e r r e p r e s e n t a t i v e of Union P a c i f i c C o r p o r a t i o n 
and/or Union P a c i f i c R a i l r o a d Company le a d i n g t o the proposed 
t r a n s a c t i o n s submitted f o r ICC approval i n the su b j e c t 
proceeding please s t a t e what value you assigned t o the common 
stock of the Cotton B e l t then held by the Southern P a c i f i c 
T r a i i s p o r t a t i o n Company or i t s corporate a f f i l i a t e s and what 
c o n t r i b u t i o n t o gross o p e r a t i n g revenue and net o p e r a t i n g 
revenue of the Southern P a c i f i c T r a n s p o r t a t i o n Company you 
a s c r i b e d t o the Cotton B e l t . " 

Response 

A p p l i c a n t s o b j e c t t o t h i s request :n t h a t i t seeks 

i n f o r m a t i o n t h a t i s n e i t h e r r e l e v a n t nor reasonably c a l c u l a t e d 

t o lead t o the discovery of admi.'^sible evidence. Without 

w a i v i n g t h i s o b j e c t i o n , and subject t o the General O b j e c t i o n s 

s t a t e d above. A p p l i c a n t s respond as f o l l o w s : 
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No s p e c i f i c value was assigned t o SSW stock, and no 

c o n t r i b u t i o n t o gross o p e r a t i n g revenue and net o p e r a t i n g 

revenue was a s c r i b e d t o SSW. 

I n t e r r o g a t o r y No. 10 

"During the pendency of the subject proceeding, 
please s t a t e whether you r e c e i v e d a proposal from C o n r a i l , or 
otherwise learned t h a t C o n r a i l might be prepared t o o f f e r a 
p r o p o s a l , t o acquire the Cotton B e l t , and, i f so, please s t a t e 
what amount you understood C o n r a i l might be prepared t o pay 
f o r the Cotton B e l t and what amount you b e l i e v e d C o n r a i l would 
need t o pay f o r the Cotton B e l t f o r you t o g i v e s e r i o u s 
c o n s i d e r a t i o n t o the Cotton B e l t ' s sale t o C o n r a i l . " 

Response 

A p p l i c a n t s o b j e c t t o t h i s request as unduly vague 

and i n t h a t i t seeks i n f o r m a t i o n t h a t i s n e i t h e r r e l e v a n t nor 

reasonably c a l c u l a t e d t o lead t o the d sco'ery of admissible 

evidence. Without waiving t h i s o b j e c t i o n , anu s u p j e c t t o the 

General Objections s t a t e d above. A p p l i c a n t s respond as 

f o l l o v s: 

UF d i d not receive a proposal d u r i n g the pendency of 

the UP/SP merger proceeding t o acquire the Cotton B e l t . I n a 

l e t t e r sent from David M. LeVan t o Drew Lewis on September 25, 

3 995, C o n r a i l proposed a c q u i r i n g the f o l l o w i n g assets from UP: 

( i ) SP-owned l i n e s from Chicago, I L , and St. Louis, MO, 
t o Galveston, TX, and B r o w n s v i l l e , TX, and from New 
Orle-.ins, LA, t o S p o f f o r d , TX, Eagle Pass, TX, and El 
Paso, TX, i n c l u d i n g connecting trackage and spur 
l i n e s s e r v i n g A l t o n , I L , New Madrid, MO, Memphis, 
TN, L i t t l e Rock, AR, Indiana, AR, Beaux Bridge, LA 
and a l l i n t e r m e d i a t e Texas p o i n t s ; 

( i i ) trackage, haulage and access r i g h t s associated w i t h 
these l i n e s and SP's owrership o f , and right..; i n . 
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the j o i n t l y used UP-SP l i n e extending from East St. 
Louis t o Jonesboro, AR. 

( i i i ) an ownership i n t e r e s t i n the A l t o n & Southern 
Railway, Houston B e l t & Terminal Railway, Terminal 
R a i l r o a d A s s o c i a t i o n of St. Louis, and o t h e r 
t e r m i n a l c a r r i e r s ; 

( i v ) an ownership i n t e r e s t i n the Arkansas & Memphis 
Railway Bridge and Terminal Company, Southern 
I l l i n o i s and Mis s o u r i Bridge Company, and any other 
bridge company i n t e g r a l w i t h the acquired l i n e s ; 

(v) an ap p r o p r i a t e number of locomotives, r o l l i n g stock, 
and c e r t a i n o ther equipment ( i n c l u d i n g any r e l a t e d 
f i n a n c i n g o b l i g a t i o n s ) ; and 

( v i ) a l l other assets, o p t i o n s and f a c i l i t i e s used or 
held f o r use f o r present and f u t u r e maintenance and 
ope r a t i o n of the t e r r i t o r y described above. 

The trackage and other p r o p e r t y encompassed i n C o n r a i i ' s 

proposal included l a r g e p o r t i o n s of SPT and SPCSL trackage and 

p r o p e r t y . C o n r a i l proposed t o acquire those assets, s u b j e c t 

t o e x i s t i n g mortgages or f i n a n c i n g arrangements, f o r $1.5 

b i l l i o n ( c o n s i s t i n g of cash and assumed d e b t ) . Press r e p o r t s 

l a t e r i n d i c a t e d t h a t C o n r a i l had increased the ari.ount i t was 

w i l l i n g t o pay t o $1.9 b i l l i o n . A p p l i c a n t s never c a l c u l a t e d 

an amount t h a t they b e l i e v e d C o n r a i l wculd need t o o f f e r f o r 

the Cotton Bel^ i n order f o r A p p l i c a n t s t o gi v e s e r i o u s 

c o n s i d e r a t i o n t o the Cotton B e l t ' s sale t o C o n r a i l . 

I n t e r r o g a t o r y No. 11 

''During the pendency of the subject proceeding, 
please s t a t e whether you received a proposal from any o t h e r 
r a i l r o a d or r a i l r o a d h o l d i n g company, or otherwise l e a r n e d 
t h a t another r a i l r o a d or r a i l r o a d h o l d i n g company might be 
prepared t o o f f e r a proposal, t o acquire the Cotton B e l t , and, 
i f so, please s t a t e what amount you understood the r a i l r o a d o r 
r a i l r o a d n o l d i n g company m.ight be prepared t o pay f o r the 
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Cotton B e l t and what amount you b e l i e v e d the r a i l r o a d or 
r a i l r o a d h o l d i n g company would need t o pay f o r the Cotton B e l t 
f o r you t o give s e r i o u s c o n s i d e r a t i o n t o the Cotton B e l t ' s 
s a l e t o the r a i l r o a d or r a i l r o a d h o l d i n g company." 

Response 

A p p l i c a n t s o b j e c t t o '.his request as unduly vague 

and i n t h a t i t seeks i n f o r m a t i o n t h a t i s n e i t h e r r e l e v a n t nor 

reasonably c a l c u l a t e d t o lead t o the discovery of admissible 

evidence. Without waiving t h i s o b j e c t i o n , and su b j e c t t o the 

General Objections s t a t e d above. Ap p l i c a n t s respond as 

f o i l o w s : 

KCS suggested purchasing the Cotton B e l t , SP's 

Houston-New Orleans and Houston-Shreveport l i n e s , as w e l l as 

UP's former OKT l i n e between Wichita and Fort Worth, and the 

UP m a i n l i n e between Fort Worth and S m i t h v i l l e v i a Taylor. KCS 

made no s p e c i f i c d o l l a r proposal f o r those l i n e s o r f o r the 

Cotton B e l t . A p p l i c a n t s never c a l c u l a t e d an amount t h a t they 

b e l i e v e d KCS would need t o o f f e r f o r the Cotton B e l t i n order 

f o r A p p l i c a n t s t o g i v e serious c o n s i d e r a t i o n t o the Cotton 

B e l t ' s sale t o KCS. 

I n t e r r o g a t o r y No. 12 

" I n the A p p l i c a n t s ' B r i e f i n the s u b j e c t proceeding, 
a t page 46, you s t a t e d t h a t the proponents of the d i v e s t i t u r e 
proposals 'were not prepared t o pay f o r the l i n e s a n y t h i n g 
remotely approaching t h e i r value.' I n a r r i v i n g at t h a t 
statement, please s t a t e what value you assigned t o the common 
stock of the Cotton B e l t then held by the Southern P a c i f i c 
T r a n s p o r t a t i o n Company or i t s corporate a f f i l i a t e s and what 
c o n t r i b u t i o n t o gross o p e r a t i n g revenue and net o p e r a t i n g 
revenue of the Southern P a c i f i c T r a n s p o r t a t i o n Company you 
as c r i b e d t o the Cotton B e l t . " 
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Response 

Subject t o the General Objections s t a t e d above. 

A p p l i c a n t s respond as f o l l o w s : 

No value was assigned t o the Cotton B e l t ' s common 

stock, and nc c o n t r i b u t i o n t o gross o p e r a t i n g revenue and net 

o p e r a t i n g revenue of SPT was ascribed t o the Cotton B a i t . 

I n t e r r o g a t o r y No. 13 

" I n the A p p l i c a n t s ' B r i e f i n the su b j e c t proceeding, 
at page 46, you s t a t e d t h a t ' [ t ] h e d i v e s t i t u r e proposals could 
w e l l f o r c e the A p p l i c a n t s t o abandon the merger.' I n a r r i v i n g 
at t h a t statement, please s t a t e the d o l l a r value you b e l i e v e d 
the Cotton B e l t would b r i n g t o your r a i l r o a d system, f o l l o w i n g 
the STB's approval of the proposed t r a n s a c t i o n , and what 
c o n t r i b u t i o n the Cotton B e l t then would make t o the gross 
o p e r a t i n g revenue and net ope r a t i n g revenue of your r a i l r o a d 
system." 

Response 

Subject t o the General Objections s t a t e d above, 

A p p l i c a n t s respond as f o l l o w s : 

A p p l i c a n t s had no p a r t i c u l a r d o l l a r value or 

c o n t r i b u t i o n f i g u r e i n mind when making the quoted statement. 
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R e s p e c t f u l l y submitted, 

CARL W. VON BERNT.)TH 
RICHARD J. RESSLER 
Union P a c i f i c Corporation 
M a r t i n Tower 
Eighth and Eaton Avenues 
Bethlehem, Pennsylvania 18018 
(610) 861-3290 

JAMES V. DOLAN 
PAUL A. CONLEY, JR. 
LOUISE A. RINN 
Law Department 
Union P a c i f i c R a i l r o a d Company 
Southern P a c i f i c T r a n s p o r t a t i o n 

Company 
1416 Dodge S t r e e t 
Om>aha, Nebraska 6 8179 
{Ajt2) 2Jiiy?000 

ARVID E. ROACH I I 
J. MICHAEL HEMMER 
MICHAEL L. ROSENTHAL 
Covington & B u r l i n g 
12 01 Pennsylvania Avenue, 
P.O. Box 7566 
Washington, D.C. 20044-7566 
(202) 662-5388 

N.W. 

Attorneys f o r Union P a c i f i c 
Corporation. Union P a c i f i c 
R a i l r o a d Company. Southern 
P a c i f i c R a i l Corporation. 
Southern P a c i f i c T r a n s p o r t a t i o n 
Company and St. Louis 
Southwestern Railwav Company 

September 3, 1997 
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Qtfiu. of irio Secrntary 
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Surface Transportation Bo^ird [ 5 ^ Puy'̂ 'oacord 
Washington, DC 20423 

Hon. Vernon A 
Secretary 

Williams 

|igust 19, 1997 

Dear Secretary Williams: 

23), Union 
Paci f i c R. 

This refers to Finance Docket No. 32760 (Sub-No 
Pacific Corp.. et al.--Control and Merger--Southern 
Corp. . et a l . , and the Appii;-ants' Reply to P e t i t i o n f or Extension, 
f i l e d August 18, 1997. 

Surely Applicants can't have believed that the document 
production request, served upon Applicants on Augutt 15, 1997, 
would be a l l of the discovery that Messrs. Benjamin Zatz and Donald 
Zatz would need to pursue i n connection with Applicants' valuation 
of t h e i r Cotton Belt common stock; attached i s a copy of the f i r s t 
set of in t e r r o g a t o r i e s to Applicants served t h i s day. 

As f o r the Messrs. Benjamin Zatz and Donald Zatz's document 
production request, although Applicants assert, at page 4 of t h e i r 
RepJy, chat "they have provided counsel with thc^se documents," a l l 
thai, was made available were excerpts from four documents pages 
13-50 of CS F i r s t Boston's Project Red, pa'::,es 1-26 of a February 
24, 1995, Rating Agency Update, Southern Pacific's pro fcrmas as of 
March 31, 1995, and documents Bates stamp numbered HC33-126-129 . 
These ^an't be a l l of the documents r e l a t i n g to the V e r i f i e d 
Statement of Stephan C. Month attached to the Railroad Merger 
Application, f i i e d November 30, 1995, much less his V e r i f i e d 
Statement attached to Applicants' P e t i t i o n , f i l e d July 14, 1997, or 
his l e t t e r to Union Pacific Corporation, dated A p r i l 14, 1997. 

Applicants' contention, at pages 3-4 of t h e i r Reply, that the 
Messrs. Benjamin Zat ^ and Donald Zatz need not engage an analyst to 
sponsor testimony -n t h i s proceeding i n opposition to the Mr. 
Month's v a l u a t i o n of the m i n o r i t y shareholders' Cotton Belt common 
stock and tha t "comments by counsel" should s u f f i c e i s ludicrous 
and leaves one wondering why i t was that Applicants went to the 



Hon. Vernon A. Williams 
August 19, 1997 
Page Two 

time and expense of engaging Mr. Month as an expert witness. 

F i n a l l y , the rea.^on advanced by Applicants, at pages 5-6 of 
t h e i r Reply, as to why the r9ar"^=t of the Messrs. Benjamin Zatz and 
Donald Zatz f o r a 60-day exte ision of the due date for t h e i r 
Comments should be denied, uamely, that "Applicants w i l l be 
required to expend considerable time and resources to prepare 
f i n a n c i a l statements that r e f l e c t SSW's operations as a separate 
i d e n t i t y , " i s nonsensical, to say the least. 

Southern Pac i f i c has held more than 85 percent of tne stock of 
the Cotton Belt f o r 65 years, since the decision i n St. Louis. S. 
W. Ry. Co. Control, 180 I.C.C. 175 (1932), modified. 180 I.C.C. 710 
(1932), nd, i f i t was so im.portant to merge the companies, there 
was ample opportunity to do so i n the meantime. Moreover, for much 
of that time Southern Pacific has included the Cotton Belt i n 
consolidated f i n a n c i a l statements -- as volume 7 of the Railroad 
Merger Application i n the instant proceeding a t t e s t s and 
Applicants o f f e r no explanation why that practice cannot continue 
f o r another couple of months. 

I f t h i s l e t t e r has become an impermissible reply to a reply, 
the t-1essrs. Benjamin Zatz and Donald Zatz r e s p e c t f u l l y ask that, 
pursuant to 49 C.F.R. 1117.1, they be granted leave to f i l e i t . 

Ten copies of chis l e t t e r are enclosed to permit your 
c i r c u l a t i o n of i t . An additional copy i s enclosed f o r you to stamp 
to acknowledge your receipt of i t and to return to me i n the 
enclosed envelope. 

By copy of t h i s l e t t e r , service is being effected upon counsel 
f o r the Applicants. 

Sincerely yours, 

y^ 

Frits' R. Kahn 

enc 
cc: Arvid E. Roach I I , Esq. 

Douglas A. Kellner, Esq. 
Mr. Donald Zatz 
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A u g u s t 19, 1997 

V I A MAIL AND FAX 6 6 2 - 6 2 9 1 

A r v i d E. Roach I I , Esq . 
C o v i n g t o n & B u r l i n g 
P. o . Box 7566 
W a s h i n g t o n , DC 20044 

Dear A r v i d : 

Enclosed i s the F i r s t Set of Interrogatories of Benjamin Zatz 
and Donald Zatz to Applicants i n Finance Docket No. 32760 (Sub-No. 
2 3), Union P a c i f i c Corp.. et al.--Control and Tlerger-- Southern 
Pa c i f i c R. Corp. 

I f you have any question concerning the i n t e r r o g a t o r i e s which 
you believe I may be able to answer or i f I otherwise can be of 
assistance, please l e t me know. 

Best regards. 

Sincerely yours, 

yL 

Kahn 

enc . 
cc: Douglas A. Kellner, Esq. 

Mr. Donald Zatz 



BEFORE THE 
SURFACE TRANSPORTATION BO.ARD 

WASHINGTON, D.C. 20423 

Finance Docket No. 32760 (Sub-No. 23) 

UNION PACIFIC CORPORATION, et a l . . 
--CONTROL .'.ND MERGER--

SOUTHERN PACIFIC RAIL CORPORATION, et a i . 

FIRST SET OF INTERROGATORIES 
OF BENJAMIN ZATZ AND DONALD ZATZ 

TO APPLICANTS 

Benjamin Zatz and Donald Zatz, pursuant to 49 C.F.R. 1114.26, 

propound the f o l l o w i n g i n t e r r o g a t o r i e s to Applicants to be answered 

wi t h i n f i f t e e n (15) days of the date of service and request that at 

such time whatever documents are produced i n response to any of the 

interrog a t o r i e s be made available for inspection and. copying at the 

o f f i c e s of F r i t z R. Kahn, P.C, Suite 750 West, 1100 New York 

Avenue, NW, Washington, DC 20005-3934. 

I . 

DEFINITIONS AND INSTRUCTIONS 

1. "Application" means the Appli .-ation f i l e d herein on 

November 30, 1995, and approved by decisxon of the Board, Decision 

No. 44, served August 12, 1996. 

2. "You," "your" or "Applicants" means and includes, j o i n t l y 

and severally. Union Pacific Corporation and the companies 
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c o n t r o l l e d by i t , including, but not l i m i t e d to, Union Pacific 

Railroad Company, Missouri Pacific Railroad Company, Chicago and 

North Western Railway Company, Southern P a c i f i c Transportation 

Company, St. Louit: Southwestern Railway Compa.ny, SPSCL Corp., and 

The Denver and Rio Grande Western Railroad Company, t h e i r current 

and former parent companies; t h e i r current and former subsidiaries; 

t h e i r a f f i l i a t e s and di v i s i o n s ; t h e i r prt,decessors - i n - i n t e r e s t ; 

t h e i r current and former o f f i c e r s , d i r e c t o r s , employees, agents, or 

attorneys; any person c o n t r o l l i n g , controlled by, or under common 

control with them,- any person acting on behalf of them or any of 

t h e i r subsidiaries, a f f i l i a t e s , d i v i s i o n s or predecessors-in-

i n t e r e s t ; and any commercial e n t i t i e s i n which the aforesaid holds 

or held any deg:-ee of owr.ership i n t e r e s t f-om January 1, 1930, 

through the date of compliance with these discovery requests. 

3. "Document" means and includes any pri n t e d , typewritten or 

handwritten material or w r i t i n g of whatever kind or nature, 

including, but not l i m i t e d to, l e t t e r s , correspondence, memoranda, 

notes, studies, desk cr other calendars, statements, telegrams, 

ledgers, journals, balance sheets, income and expense statements, 

f i n a n c i a l stateme:."s, per.^onal records, account statements, bank 

statements, minutes and notes of meetings or conversations, 

computer p r i n t - o u t s , coraputer l i s t i n g s , agreements, contracts, 

d r a f t s , negotiable instruments, checks, rece...pts, invoices, b i l l s , 

b i l l s of lading, t a r i f f s , shipping receipts, purchase orders, 

exhibi t s to agreements, rough d r a f t s of documents, catalogues, 

t r a n s c r i p t s , photographs, photostats, pictures, a l l o r i g i n a l s i n 



carbon ot photostatic copies or other duplicates of any such 

document referred to above, including microfilm, microfiche, 

computer hard drives, computer memories, computer tapes, computer 

discs or e l e c t r o n i c a l l y stored documents, and any otner documents 

wr i t i n g s as such terms are understood i n t h e i r ordinary sense. 

4. "Person" or "persons" as used herein refers to any 

natural person, corporation, partnership, proprietorship, 

association, ^ o i n t venture, governmental or other public e n t i t y , or 

any other fo^m of organization or legal e n t i t y , including c a r r i e r 

rate bureaus, and a l l t h e i r o f f i c i a l s , o f f i c e r s , employees, 

representatives and agents. 

5. As used herein, " o f f i c i a l s , " " o f f i c e r s , " "employee," 

"representative," or "agent" includes any natural or corporate 

person, including attorneys, serving, acting or being i n such 

capacity (by contract or otherwise) at any relevant time even 

though such person i s no longer i n such capacity. 

6. The term " i d e n t i f y " when used herein with reference to a 

document or an oral communication or statement means: 

(a) I f an oral communication or statement, i d e n t i f y the 

type of communication or statement, state the place (s) where 

the comiuuiiication or statement was issued or re':eived, thfi 

author or speaker and date thereof, i d e n t i f y a l l witnesses to 

the communication or statement, and i d e n t i f y the subject 

matter and content of the communication or statement. 

(b) I f a document, state i t s t i t l e or other i d e n t i f y i n g 
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date, and (1) the kind of documents; (2) number of pages; (3) 

present location and custodian; U) the date i t bears; (5) the 

date prepared; (6) whether the document was sent and, i f so, 

the date i t was sent; and (7) the i d e n t i t y of the author, 

o r i g i n a t o r , sender, each person who received the document, and 

each person known co have the document. 

7. The term " i d e n t i f y . " when used herein wi t h reference to 

a fact or circumstance, means: 

(a) To i d e n t i f y , as defined above i n paragraph 6, any 
occasion and occurrence, oral communication or 
document, and to describe precisely and f u l l y any 
other circumstance or manifestation of facts which, 
i n whole or m part, led to or i s believed i n any 
way to support a p a r t i c u l a r a l l e g a t i o n , whether or 
not admissible i n t o evidence or intended to be 
offered i n t o evidence. 

(b) To set f o r t h f u l l y and precisely any inference, 
construction, i n t e r p r e t a t i o n , r e l a t i o n , opinion or 
contention that relates to the fact or 
circumstance, or to the a p p l i c i t i o n of law to th'-> 
fact or circumstance, and which i n whole or i n part 
led to or i s believed i n any way to support a 
p a r t i c u l a r aJlegation. 

8. The term i d e n t i f y , vnen used herein wi t h respect to a 

natural person, means to state: 

(a) the f u l l name; 

(b) the l a s t known residence; 

(c) the l a s t known employer or business a f f i l i a t i o n and 
address; 

(d) the l a s t known occupation and business p o s i t i o n or 
t i t l e held; and 

(e) a phone number at which said p-arson may be 
contacted. 

9. In order to bring w i t h i n the scope of these 
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i n t e r r o g a t o r i e s a l l c-nceivably relevant matters or documents which 

might otherwise be construed to be outside t h e i r scope: 

(a) The singular of each word s h a l l be construed to 
include i t s p l u r a l and vice versa. 

(b) "And" as well as "or" s h a l l be construed 
conjunctively as well as d i s j u n c t i v e l y . 

(c) "Each" s h a l l be construed to include "every" and 
vice versa. 

(d) The present tense s h a l l be construed to include the 
past tense and vice versa. 

(e) Tt ? masculine s h a l l be construed to include the 
feminine and vice versa. 

10. I f you believe that any of the following i n t e r r o g a t o r i e s 

c a l l s for assertion of a claim of p r i v i l e g e , answer that part of 

the interrogatory which i s not objected to, state that part of each 

interrogatory as to which you raise objection, and set f o r t h the 

basis f o r your claim of p r i v i l e g e with respect to such response as 

you refuse to make. 

11. I f , for reasons other than a claim of p r i v i l e g e , you 

refuC^e to respond to answer any interrogatory, please state the 

grounds upon which the refusal i s based, whether there are 

documents i n existence responsive to the interrogatory and a 

d e s c r i p t i o n of the document. 

12. I f any information c a l l f d f r by these i n t e r r o g a t o r i e s i s 

not available or accessible i n the f u l l d e t a i l requested, such 

in t e r r o g a t o r i e s s h a l l be deemed to c a l l for s u f f i c i e n t explanation 

of the reasons therefor, as well as for the best information 

available or accessible, set f o r t h i n as d e t a i l e d a manner as 

possible. 
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13. Each of these d e f i n i t i o n s and i n s t r u c t i o n s s h a l l be f u l l y 

applicable to each interrogatory, notwithstanding that a d e f i n i t i o n 

or i n s t r u c t i o n above may m whole or i n part be reicerated i n a 

p a r t i c u l a r interrogatory, or a p a r t i c u l a r interrogatory may 

incorporate suppltmental instructions or d e f i n i t i o n s . 

14. The term "relevant time" as used i n these in t e r r o g a t o r i e s 

i s from January 1, 1930, to the date of compliance with these 

discovery requests. 

15. The term "ICC" as used i n these i n t e r r o g a t o r i e s refers to 

the I n t e r s t a t e Commerce Commission" and the term "STB," to the 

Surface Transportation Board. 

16. The term "Cotton Bedt" refers to the St. Louis 

Southwestern Railway Company, i t s current and former parent 

companies, i t s current and former subsidiaries, i t s a f f i l i a t e s and 

divisions and i t s predecessors-in-interest, as well as i t s r a i l r o a d 

l i n e s , extending from St. Louis, MO-East St. Lo-iis, IL, oi the 

north, i n a southwesterly d i r e c t i o n to Sherman, Fort Worth, 

McGregor and Lufkin, TX, on the north, w i t h intermediate service to 

Memphis, TN, and Shreveport, LA. 

17. The term "Conrail" refers to Consolidated Rai-'.road 

Corporation, i t s current and furmet parent companies, i t s current 

and former subsidiaries, i t s a f f i l i a t e s and d i v i s i o n s and i t s 

predecessors-m-interest, i t s current and former o f f i c e r s , 

d i r e c t o r s , employees, agents or attorneys and any person acting on 

behalf of i t or any of i t s subsidiaries, a f f i l i a t e s , divisions or 

predecessors - i n - i n t e r e s t . 
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18 . The t e r . ..ac,nisrtion aecis.on- refers to the decision of 

the i n t e r s t a t e Co^erce Co^^issron, S t ^ ^ o u i ^ s _ w _ R ^ Co 

Control , leO l.C C 171^ f i o j T , J.,. " 
^ C. 175 ,19321 madiflSd, 180 I.C.C. 710 ,1932, 

""^ " - ^ ^ - « C.P.H. II24.2., Whenever 

answer to an rnterrogator, „a. he .er.ved or ascertarne. f r o . 

yonr hnsrness records, ,on „a. elect to f.rnrsh a cop. of the 

oc™ t o. docu„ents or arrange . t h ce.nsel f o r therr rnspect.on 
and copying. 

20. Please note, as well ^h^^ 
well, that, pursuant to 49 c F R 

" " . 2 9 , ,o.r o h l i ^ a t r o n to respond to these rnterro.ato.ies ̂  i s a 
cont ^^^^ ^̂ ^̂ ^ ̂ ^^^^^^^^ 

I. urrent and correct. 

INTERROGATORIES 

- vour Petrtion, f r i e d . u l , i , ,997, at pa,e 1, stated tnat 

2 s : r - ~ and outstanding. The r r r -ir, 
ICC m the acquisition decision, 180 I c C ar 

178, however, said there were l 7 i sfii ' 
ere 171,861 shares of common stock issued 

and outstanding. Please c,̂ ;,̂ ^ ^ issued 
fiease state when the 1 4^q =H^.;^' 

"-'-c r , ^ j y addi t i o n a l sh^r-oc 
rssned, to „ho. the. „ere rssued, the price at „h.ch 

"as assigned to the shares at rho • . 
ares at the time they were issued 

^- The ICC, i n i t s a c , u i s i t i o n decision, iso l.c.c at 178 

noted that the Southern Pacific Company previously had purchased 

- - 0 0 Shares, or approximately 23 percent, of the issued and 

o...standin. shares of the Cotton Belt and that, i f authorised 

"ou.d acquire an add i t i o n a l 2 . 700 shares, f o r a t o t a / of 
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approximately 40 percent, of the issued and outstanding common 

stock of the Cotton Belt. Please state when the additional 24,700 

shares were acquired by the Southern Pac i f i c Company, the price at 

which the shares were purchased, and, i f they were acquired by an 

exchange of Southern Pacific Company stock, what was the r a t i o of 

exchange and what value was assigned to the Southern Pacific 

Company stock at the time the Cotton Belt shares were acquired. 

3. The ICC, i n i t s a c q u i s i t i o n decision, 180 I.C.C. at 711, 

stated that the Southern Pacific Company, had obtained options to 

assure i t of 86 percent of the outstanding Cotton Belt stock. 

Please state the number of common stock f or which the Southern 

Pacific Company had obtained options, whether the options were 

exercised, how many shares of common stock were acquire-.' by the 

Southern Paci.ic Company, the price at which the shares were 

purchased, and, i f they were acquired by an exchange of Southern 

Pacific Company, what was the r a t i o of exchange and what value «as 

assigned to the Southern Pacific Company stock at the time the 

Cotton Belt shares were acquired. 

4. Subsequent to the consummation of the transactions 

ciuthorized by the ICC by i t s a c q u i s i t i o n decision, please state 

when ycu acquired each of the additi o n a l snares, f o r a t o t a l of 

173,300 shares, of the issued and outstanding common stock of the 

Cotton Belt, from whom they were acquired, the price you paid f o r 

the shares, and, i f they were acquired by an e.cchange of your 

stock, whet was the r a t i o of exchange and what value was assigned 

to your stock at the time the Cotton Belt shares were acquired. 
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5. Please state how many shares of today's Southern Pac i f i c 

Transportation Company common stock equate to a single share of 

Southern P a c i f i c Company common stock as issued and outstanding i n 

1932, when the acquisition decision was entered, that i s , please 

•dentify the date and tenns of the exchange of stocK of Southern 

Pacific Company for the stock of Southern Pacific Transportation 

Company, the dates, numbers and d e t a i l s of the Southern Pacific 

Company common stock s p l i t s that occurred before such exchange and 

the dates, number and d e t a i l s of the Southern Pacific 

Transportation Company common stock s p l i t s that occurred a f t f , r such 

exchange. 

6. At any time, subsequent to the consummation of the 

transactions authorized by the ICC by i t s a c q u i s i t i o n decision, d i d 

you explore the f e a s i b i l i t y of eliminating the remaining minority 

stockholders of the issued and outstanding common stock of the 

Cotton Belt by a v a i l i n g yourself of the provisions of the Railroad 

Modification Act, 49 U.S.C. 20b, when did you consider doing so 

and, i n each instance, why did you conclude not to do so. 

7. In the negotiations with Mr. John S. Reed and/or any other 

d i r e c t o r , o f f i c e r , employee, agent or other representative of Santa 

Fe Industries, Inc., The Atchison, Topeka and Santa Fe Railway 

Company and/or Santa Fe Southern Pac i f i c Company leading to the 

proposed transactions submitted f o r ICC approval i n Finance Docket 

No. 3 04 00, Santa Fe Southern Pacific Corporation--Control--Southern 

Pac i f i c Transportation Company, please state whac value you 

assigned to the common stock of the Cotton Belt then held by 
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Southern P a c i f i c Transportation Company or i t s corporate a f f i l i a t e s 

and what c o n t r i b u t i o n to gross operating revenue and net operating 

revenue of the Southern Pacific Transportation Company you ascribed 

to the Cotton Belt. 

8. In the negotiations w i t h Mr. P h i l l i p F. Anschutz, and/or 

any other d i r e c t o r , o f f i c e r , employee, agent or other 

representative of Anschutz Corporation, Rio Grande Industries, 

Inc., and/or The Denver and Rio Grande Western Railroad Company 

leading to the proposed transactions submitted for ICC approval i n 

Finance Docket No. 32000, Rio Grande Industries. Inc. . et a l . - -

Control--Southern Pacific Transportation Company, please state what 

value you assigned to the common stock of the Cotton Belt then held 

by the Southern Pacific Transportation Company or i t s corporate 

a f f i l i a t e s and what c o n t r i b u t i o n to gross operating revenue and net 

operating revenue of the Southern Pacific Transportation Company 

you ascribed to the Cotton Belt. 

9. In the negotiations with Mr. Andrew L. "Drew" Lewis, Jr., 

and/or any other d i r e c t o r , o f f i c e r , employees, agent or other 

representative of Union Pa c i f i c Corporation and/or Union Pacific 

Railroad Company leading to the proposed transactions submitted for 

ICC approval i n the subject proceeding please state what value you 

assigned to the common stock of the Cotton Belt then held by the 

Southern Pa c i f i c Transportation Company or i t s corporate a f f i l i a t e s 

and what c o n t r i b u t i o n to gross operating revenue and net operating 

revenue of the Southern Pa c i f i c Transportation Company you ascribed 

to the Cotton Belt- . 
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10. During the pendency of the subject proceeding, please 

state whether you received a proposal from Conrail, or otherwise 

learned that Conrail might be prepared to o f f e r a proposal, to 

acquire the Cotton Belt, and, i f so, please state what amount you 

understood Conrail might be prepared to pay f o r the Cotton Belt and 

what amount you believed Conrail would need to pay for the Cotton 

Belt f o r you to give serious consideration to the Cotton Belt's 

sale to Conrail. 

11. During the pendency of the subject proceeding, please 

state whether you received a proposal from any other r a i l r o a d or 

ra i l r o a a holding company, or otherwise learned that another 

r a i l r o a d or r a i l r o a d holding company might be prepared to o f f e r a 

proposal, t o acquire the Cotton Belt, and, i f so, please state what 

amount you understood the r a i l r o a d or r a i l r o a d holding company 

might be prepared to pay f o r the Cotton Belt and what amount you 

believed the r a i l r o a d or r a i l r o a d holding company would need to pay 

for the Cotton b e l t for you to give serious consideration to the 

Cotton Belt's sale to the r a i l r o a d or r a i l r o a d holding company. 

12. In the Applicants' Brief i n the subject proceeding, at 

page 46, you stated that the proponents of the d i v e s t i t u r e 

proposals "were not prepared to pay for the li n e s anything remotely 

approaching t h e i r value." In a r r i v i n g at that statement, please 

state what value you assigned to the comn'.on stock of the Cotton 

Belt then held by the Southern Pacific Transportation Company or 

i t s corporate a f f i l i a t e s and what con t r i b u t i o n to gross onerating 

revenue and net operating revenue of the Southern Pacific 
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Transportation Company you ascribed to the Cotton Be l t . 

13. In the Applicants' Brief i n the subject proceeding, at 

page 46, you stated that " [ t ] h e d i v e s t i t u r e proposals could well 

force the Applicants to abandon the merger." In a r r i v i n g at that 

statement, please state the d o l l a r value you believed the Cotton 

Belt would bring to your r a i l r o a d system, f o l l o w i n g the STB's 

approval of the proposed transaction, and what c o n t r i b u t i o n the 

Cotton Belt then would make to the gross operating revenue and net 

operating revenue of your r a i l r o a d system. 

Respectfully submitted, 

BENJAMIN ZATZ 
DONALD ZATZ 

By t h e i r attorneys, 

Douglas A. Kellner 
Kellner, Chehebar & Deveney 
One Madison Avenue 
New York, NY 10010 

Tel.: (212) 889-2121 

Dated: August 19, 1997 

F r i t z yR. Kahn 
FritiT R. Kahn, P.C. 
Suite 750 West 
l i n o New York Avenue, NW 
Washington, DC 20005-3934 

Tel.: (202) 371-8037 
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BEFORE THE 4^^"' •-Vvv^ \ 
SURFACE TRANSPORTATION BOARD f 8 t , ^ * ^ I 

y^ 
Finance Docket No. 32760 (Sub-No. 23) 

UNION PACIFIC CORPORATION, UNION PACIFIC RAILROAD COMPANY 
AND MISSOURI PACIFIC RAILROAD COMP/̂ Y 

-- CONTROL AND MERGER --
SOUTHERN PACIFIC RAIL CORPORATION, SOUTHERN PACIFIC 

TRANSPORTATION COMPANY, ST. LOUIS SOUTHWESTERN RAILWAY 
COMPANY SPCSL CORP. AND THE DENVER AND 

RIO GRANDE WESTERN RAILROAD COMPANY 

APPTiICANTS' REPLY TO PETITION FOR EXTENSION 

The primary A p p l i c a n t s , Union P a c i f i c Corporation 

("UPC"), Union P a c i f i c R a i l r o a d Company ("UPRR"), Southern 

P a c i f i c R a i l Corporation ("SPR"), Southern P a c i f i c 

T r a n s p o r t a t i o n Company ("SPT") and St. Louis Southwestern 

Railway Company ("SSW"),-' hereby r e p l y t o the " P e t i t i o n of 

Benjamin Zatz and Donald Zatz f o r Extension of Comments Due 

Date," f i l e d August 15, 1997. P e t i t i o n e r s have not 

demoastrated good cause f o r an extension, and t h e i r request 

c o n f l i c t s w i t h A p p l i c a n t s ' recognized need f o r expedited 

r e g u l a t o r y a c t i o n . The Board should thus deny t h e i r p e t i t i o n . 

On J u l y 14, 1997, the primary A p p l i c a n t s submitted a 

request, supported by v e r i f i e d statements of Stephan C. Month, 

i' On January 1, 1997, A p p l i c a n t M i s s o u r i P a c i f i c R a i l r o a d 
Company ("MPRR") merged i n t o A p p l i c a n t UPRR. On June 30, 
1997 A p p l i c a n t SPCSL Corp. ("SPCSL") and A p p l i c a n t The Denver 
and Rio Grande Western R a i l r o a d Com.pany ("DRGW") merged i n t o 
A p p l i c a n t UPRR. 
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Managing Director, Credit Suisse F i r s t Boston Corporation, and 

Joseph E. O'Connor, Jr., Vice President and Controller, Union 

P a c i f i c Corporation, for a determination that the terms of the 

proposed merger of SSW in t o SSW Merger Corp., a d i r e c t wholly-

owned subsidiary of SPT, are j u s t and reasonable. Applicants' 

served copies of t h e i r request on p e t i t i o n e r s Benjamin Zatz 

and Donald Zatz -̂n that same day. Applicants sought expedited 

handling of t h e i r request because, as indicated i n Mr. 

O'Connor's sworn statement, unless t h i s matter i s resolved 

before September 30, the end of SSW's f i s c a l t h i r d quarter, 

UP/SP w i l l be required to undertake the expensive and 

resource-inter, ive task of preparing f i n a n c i a l statements that 

r e f l e c t SSW's operations as a separate company. 

On July 29 1997, the Board published notice of 

Applicants' request for a fairness determination i n the 

Federal Register. 62 Fed. Reg. 40566. Recognizing that 

Applicants' request "involves a matter that requ.res expedited 

regulato^-y action, " the Board established a procedural 

schedule that allowed interested parties 30 days -- u n t i l 

August 28 -- to f i l e comments on Applicants' fairness request. 

This gave the Zatzes s i x f u l l weeks from service on them of 

the fairness request to prepare t h e i r comments.2^ 

Applicants were informed by the Board's s t a f f during a 
discussion regarding the f i l i n g fee for the fairness request 
that the Zatzes had telephoned the Board upon receiving the 
request to ask that the Board hair, any proceedings. 
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I t was not u n t i l Friday afternoon, August 15 -- more 

than 30 days a f t e r Applicants served t h e i r request f o r a 

fairness determination, and more than two and a half weeks 

a f t e r the Board had published notice i n the Federal Register 

-- that p e t i t i o n e r s f i l e d t h e i r p e t i t i o n seeking a sixty-day 

extension of the August 28 deadline for f i l i n g comments. 

Petitioners base t h e i r p e t i t i o n on three grounds, 

none of which withstands scrutiny. F i r s t , p e t i t i o n e r s state 

that they d i d not r e t a i n "commerce counsel" u n t i l August 15 --

the same date they f i l e d t h e i r p e t i t i o n . However, petit.ioners 

have been represented by counsel who has been pursuing t h i s 

matte-r f c r several weeks, as the attachment to p e t i t i o n e r s ' 

request -- a l e t t e r from t h e i r attorney, Douglas A. Kellner --

c l e a r l y demonstrates. Petitioners do not indicate what i t i s 

about t h i s s e c u r i t i e s fairness proceeding that required 

a d d i t i o n a l "commerce counsel." Moreover, p e t i t i o n e r s make no 

attempt to explain why they have taken so long to r e t a i n such 

counsel. There i s no shortage of attorneys f a m i l i a r with STB 

precedent and procedure. 

Second, p e t i t i o n e r s contend that they have been 

unable t o r e t a i n a f i n a n c i a l analyst w i l l i n g "to sponsor 

testimony" i n t h i s proceeding. Petitioners make no e f f o r t , 

however, to describe the extent or timing of t h e i r search or 

to demonstrate that they have t r u l y been unable to f i n d a 

q u a l i f i e d analyst to review Mr. Month's statement. Nor do 

they point to any p a r t i c u l a r matter that they require an 
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analyst to address, and the - cannot be covered i n comments by 

counsel. I t i s also noteworthy that Douglas Kellner's l e t t e r 

suggests that p e t i t i o n e r s began looking f o r an analyst only 

recently. 

F i n a l l y , p e t i t i o n e r s state that they need a d d i t i o n a l 

time i n order to pursue discovery. Pe t i t i o n e r s served 

discovery requescs on Applicants on August 15 along w i t h t h e i r 

extension request -- again, more ^han 30 days a f t e r Applicants 

served t h e i r p e t i t i o n , and more than two and a h-.lf weeks 

a f t e r the Board had published notice i n the Federal Register. 

The discovery requests are straightforward and could have been 

served immediately a f t e r Applicants f i l e d t h e i r fairness 

p e t i t i o n . Applicants w i l l respond to p e t i t i o n e r s ' requests as 

expeditiously as possible, as they committee m t h e i r 

fairness p e t i t i o n . In fa c t , counsel f o r Applicants spoke wit h 

counsel f or petitione.rs the same day the discovery requests 

were received and offered to provide a po r t i o n of the 

requested docum.ents -- documents rel a t e d to Mr. Month's 

v e r i f i e d statement i n the UP/SP merger proceeding -- as soon 

as counsel f o r p e t i t i o n e r s provided an executes copy of th3 

Protective Order entered i n FinancJ Docket No. 32760. 

Applicants received that undertaking toaay and have provided 

counsel with those documents. However, p e t i t i o n e r s should not 

be allowed to use t h e i r own delay i n seeking discovery as 

reason to delay these ent i r e proceedings. 
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Petitioners have had more than s u f f i c i e n t notice of 

t h i s proceeding and more than s u f f i c i e n t time to obtain 

counsel, r e t a i n a f i n a n c i a l analyst, and pursue discovery. 

None of p e t i t i o n e r s ' reasons for requesting an extension 

j u s t i f i e s the delay they seek. On the whole, p e t i t i o n e r s ' 

only apparent reason for seeking an extension appears to be 

that they have not made good use of the tim.e available to 

them. And p e t i t i o n e r s completely f a i l to explain why they 

need an ad d i t i o n a l 60 days to f i l e comments, m lighc of the 

Board's determination i n t h i s proceeding (and the UP/CNW 

fairness proceeding) that 30 days i s s u f f i c i e n t . Instead, i t 

seems l i k e l y that p e t i t i o n e r s , aware that Applicants w i l l 

incur s i g n i f i c a n t costs i f they do not obtain Board approval 

by September 30, are pursuing t h i s request i n the hope of 

gaining leverage i n order to obtain more than f a i r marked-

value f o r t h e i r outstanding SSW shares.^' 

Applicants have previously shown through 

uncontroverted testimony that i t i s essential that t h i s 

proceeding be completed expeditiously. Unless the SSW merger 

i s comr^^ated before the end of the f i s c a l t h i r d quarter on 

Septem.jjer 30, Applicants w i l l be required expend to the 

i'' In t h e i r request for a fairness determ.-̂  nation. Applicants 
indicated that they would purchase the p u b l i c l y held shares of 
SSW common stock f o r $6,800 per-share, which i s at the top end 
of SSW's estimated common equity value, as established i n a 
valuation analysis conducted by CS F i r s t Boston. Also, a f t e r 
Applicants f i l e d t h e i r fairness request, and continuing 
through l a s t week, Applicants have engaged i n disc.ssions w i t h 
the Zatzes regarding possible settlement of t h i s matter. 
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cciisiderable time and resources to prepare f i n a n c i a l 

statements that r e f l e c t SSW's operations as a separate ent.icy, 

P e t i t i o n e r s ' extension request would make i t impossible f o r 

the Board to render a decision before September 30. Counsel 

f o r Applicants underscored t h i s when the Zatzes' counsel 

c a l l e d to seek Applicants' consent to an extension, yet 

p e t i t i o n e r s ' extension request does not even attempt to 

address Applicants' need f o r expedited action. 

Applicants have provided more than s u f f i c i e n t 

evidence to support t h e i r request f o r a fairne-s 

deter-^ination, and p e t i t i o n e r s ' request for an extension, 

which apparently stems from t h e i r own f a i l u r e to act 

expeditiously, should Vie denied. 



R e s p e c t f u l l y submitted, 

CARL W. VON BERNUTH 
RICHARD J. RESSLER 
Union P a c i f i c C o r p o r a t i o n 
M a r t i n Tower 
Eig.ith and Eaton Avenues 
Bethlehem, Pennsylvania 18018 
(610) 861-3290 

JAMES V. DOI^ 
PAUL A. CONLEY, JR. 
LOUISE A. RINN 
Law Department 
Union P a c i f i c R a i l r o a d c^ompany 
Southern P a c i f i c T r a n s p o r t a t i o n 

Company 
1416 Dodge Street 
Omaha, Nebraska 68179 
(4£>2) 271-5000 

ARVID E. ROACH I I 
J. MICHAEL HEK.1ER 
MICHAEL L. ROSENTHAL 
Covington & B u r l i n g 
1201 Pennsylvania Avenue, N.W. 
P.O. Box 7566 
Washington, D.C. 20044-7566 
(202) 662-5388 

A t t o r i e y s f o r Union P a c i f i c 
Corporation. Union P a c i f i c 
R a i l r o a d Companv. Southern 
P a c i f i c R a i l Corporation. 
Southern P a c i f i c T r a n s p o r t a t i o n 
Company and St. Louis 
Scuthwestern Railway Companv 

August 18, 1997 



CERTIFICATE OF SERVICE 

I , Michael L. Rosenthal, c e r t i f y t h a t , on t h i s 18th 

day of August, 1997, I caused a copy of the f o r e g o i n g document 

t o be served Dy hand on F r i t z R. Kahn, Suite 750 West, 1100 

New York Avenue, N.W., Washington, D.C. 20005 and by f i r s t -

c l a s s m a i l , postage prepaid, o r by a more e x p e d i t i o u s manner 

of d e l i v e r y on a l l p a r t i e s of record i n Finance Docket No. 

32760, and on the f o u r known shareholders of SSW common stock 

as f o l l o w s : 

Joseph S. Guzman Homer Henry 
P.O. Box 92315 10510 Tropicana C i r c l e 
Pasadena, CA 91109-2315 Sun C i t y , AZ 85351-2218 

Benjamin Zatz Donald Zatz 
62-27 108th S t r e e t P.O. Box 854 
Apt. 1-8E Forest H i l l s , NY 11375-0854 
Forest H i l . s , NY 11375-1140 

Michael L. Rosenthal 
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L * W OFFICES 

F R I T Z R . K A H N , P.C. 

S U I T E 7 5 0 W E S T 

UOO N E W Y O H K A-VENUE. N . W . 

W A S H I N G T O N . D C 2 0 0 0 5 - : j 0 0 4 

ORIGINAL 

(202) 371-8037 

FAX (202) !)7)-0900 

Hon. Vernon A. Williams 
Secretary 
Surface Transportation Board 
Washington, DC 20423 

Dear Secretary Williams: 

August 15 1997 

i3 

Enclosed f o r f i l i n g i n Finance Docket No. 32760, Union Pacific 
Corp.. et al.--Control and Merger--Southern P a c i t i c R. Co. . et a l . , 
are the o r i g i n a l and ten copies of the P e t i t i o n of Benjamin Zatz 
and Donald Zatz f o r Extension of Comments Due Date. 

Extra copies of the P e t i t i o n and of t h i s l e t t e r are enclosed 
for you to stamp to acknowledge your receipt of them and to return 
to me i n the enclosed self-addressed, stamped envelope. 

By copy of t h i s l e t t e r , service i s being effected upon counsel 
for Applicants . 

I f you have any question concerning t h i s f i l i n g or i f I 
otherwise can be of assistance, please l e t me know. 

Sincerely yours. 

er. 
CC: Douglas A. Kellner, Esq. 

Oii'icP o» tho Swcfctary 

»uc t ttm 
Part ot 

Public Record 
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BEFORE THE 
SURFACE TR̂ ĴxlSPORTATION BOARD 

WASHINGTON, D.C. 20423 

Finance Docket No. 32760 

ORIGINAL 

UNION PACIFIC COPPORATION, et a l . . 
--CONTROL AND MERGER--

SOUTHERN PACIFIC RAIL CORPORATION, et a l . % /••'^ 
EXPEDITED HANDLING REQUESTED 

PETITION OF BENJAMIN ZATZ 
AND DONALD ZATZ FOR EXTENSION 

OF COMMENTS DUE DATE 

Peti t i o n e r s , Benjamin Zatz and Donald Zats, pursuant to 49 

C.F.R. 1117.1, p e t i t i o n for a sixty-day extension of the August 28, 

1997, due date f o r f i l i n g Comments, established by the decision of 

the Board, served July 29, 1997, 62 Fed. Reg. 40567, and i n support 

thereof state, as follows: 

1. P e t i t i o n e r s are two of the four minority stockholders of 

the St. Louis Southwestern Railway Company, whose shares are to be 

valued pursuant to Applicants' P e t i t i o n f o r De term.', nat ion that 

Securities Terms are Just and Reasonable, f i l e d July 14, 1997. 

2. P e t i t i o n e r s , s m c j being served -with a copy of Applicants' 

P e t i t i o n , d i l i g e n t l y have sought representation by competent 

commerce counsel and only today retained F r i t z R. Kahn, Esq., and 

he obviously requires time to f a m i l i a r i z e himself with the relevant 
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facts and applicable law. 

3. Moreover, Petitioners i n the meantime have sought to 

engage a f i n a n c i a l analyst to sponsor testimony to be f i l e d m t h i s 

proceeding, i n response to the V e r i f i e d Statement of Stephan C. 

Month, attached to Applicants' P e t i t i o n , and, as i s attested by the 

attached l e t t e r from Douglas A. Kellner, Esq., dated today, the 

quest i s proving to be more d i f f i c u l t than one might have imagined. 

4. F-lnally, Petitioners need to pursue l i m i t e d discovery, and 

by t h e i r F i r s t Request of Benjamin Zatz and Donald Zatz f o r 

Production of Documents of Applicants, dated today, a copy of which 

i s attached, they have asked i o r Mr. Month's work papers and other 

documents u t i l i z e d or r e l i e d upon by him. 

5. Petitioners, through t h e i r counsel, have conferred with 

counsel f o r the Applicants and regret to advise that Applicants 

ob:ject to the sixty-day extension request, notwithstanding that 

t h e i r reply date would be extended f o r a s i m i l a r sixty-day period. 

Respectfully submitted, 

BENJAMIN ZATZ 
DONALD ZATZ 

By t h e i r attorneys, 

Douglas A. Kellner 
Kellner, Chehebar & Deveney 
One Madison Avenue 
New York, NY 10010 

Tel.: (212) 889-2121 
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F r i t z R. Kahn, 
Suite 750 West 
1100 New York Avenue, NW 
Washington, DC 20005-3934 

Tel.: (202) 371-8037 

Dated: August 15, 19^7 
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K E L L N E ' ^ CHEhEBAP & D E V E N E Y 

OME M A D I S O N A V E N U E 

NEW V O R K 1 0 0 1 0 

Ai*N \1 r i^i: Z k' . I, 

c»so. ai tui nmiiiiY 
* I , ( M t I c t 1 ' V 

August 15, 1997 

V A c r, IV 111 c 2 • ; ) 11= 4 6 i J * 

C O C S i . 

P t ' t P M I r N C S S " * 

14 H I ' . t 4 : 'J i : . £ I 

fe. R 

By Fax and by Mail 
Frit/ Kalui, Esq. 
Suite 7,'0 VW-st 
1 UK) Now Vork Avenue N.W. 
Washington, D.C. 20005 

Benjamin ZnU and Donald Zat/ 

Dear Mr. Kahn: 

Our law firm has repret-eiited Benjamin Zatz and Donald Zat/ on several 
matters for a number of years. Benjamin 7.atz is 95 years old. Tlie Zatzes own 55 
of tlie 61 minority shares of the St. Louis Soutliwe:te*-n Railway. 

Shortly after the Zat/es received the pH-titmn of Union I'acific vJorp<')ration 
concerning th /aluation of their shares, they devoted considerable time to ItKate 
and retain an attorney with adequate experience and iwailability tc: represent 
them in this matter. As you knmv, they have ntnv retained you to represent them 
in the applica'cion pending before the Surface Tran.spcirtation Board. 

Tlie critical !s>;ue in this prcxreeding is the valuation of the equity interests 
of the St. Louis Southwestern RaUvvay. The only ...\forniatio: submitted on 
valuation was tlie conclusory, summary appraisal of CS Fir^t Boston wltich does 
not include any of tlie supporting documentation. During our effort to retain 
qualified counsel, we have been also attempting to retain a qualified financial 
analyst who can review and comment on the CS First Boston appraisal. 

I have spent m.iny hours on tlie task of locating a qualified analyst durinj; 
tlie last two weeks. 1 have spoken witl i numerous persons from the investment 
banking and accounting comnuuiity, so far witliout any success. The task has 
been made especially difficult because virtu.illy all of the persons referred to me 
are on vacation. 



I .eller of August in, Fi'.ge 2 

You have confirmed that it is ê -sex-itial tliat a qualified expert respond to 
the appraisal offered by Union Pacific. It appears unlikely that we will be able to 
retain suc.'i a person in order to meet the August 28 deadline for responses 
imposed by tai Sl B';: order. Thereft^re, I see no alternative but to request an 
cxtensitjn. 

I also note that nearl) veryone with whom I have discussed this matter 
indicates that it would b*; impossible to prepare a response witliout first 
reviewing all of tlie back-up to the CS First Boston appraisal as well as detailed 
financi.il statements of St. Louis Southwestern Railway. Therefore, 1 urge you to 
obtain this information as quickly as possible from tlie applicants. 

I look forward to wo king wiLh yo . on this engagement. 

Very truly yours, 

Douglas A. Kellner 



BEFORE THE 
SURFACE TRANSPORTATION BOARD 

WASHINGTON, D.C. 20423 

Finance Docket No. 32760 

UNION PACIFIC CORPORATION, et al.^, 
--CONTROL AND MERGER--

SOUTHERN PACIFIC RAIL CORPORATION, et aL. 

FIRST REQUEST OF BENJAMIN ZATZ 
AND DONALD ZATZ FOR PRODUCTION 
OF DOCUMENTS TO APPLICANTS 

Benjamin Zatz and Donald Zatz, pursuant to 49 C.F.R. 1114.30, 

request that w i t h i n f i f t e e e n (15) days' time Applicants produce or 

make available f o r copying at the o f f i c e s of F r i t z R. Kahn, Esq., 

F r i t z R. Kahn, P.C, Suite 750 West, 1100 New YorK Avenue, NW, 

Washington, DC 20005, a l l documents, including the work papers, any 

tapes, discs, w r i t i n g s or other compilations of inforniation, 

whether handwritten, typewritten, printed, recorded or produced or 

reproduced, whether i n d r a f t or f i n a l form, which were u t i l i z e d or 

r e l i e d upon by Stephan C. Month i n the preparation of his V e r i f i e d 

Statement submitted w i t h the Railroad Merger Application, f i l e d 

November ""O, 1995, and his V e r i f i e d Statement, Exhibit A, attached 

to Applicants' P e t i t i o n f o r Determination that Securities Terms are 

Just and Reasonble, f i l e d July 14, \991. and his l e t t e r to Union 

Pacific Corporation, dated A p r i l 14, 1997, and any documents which 

Applicants provided or made available to Mr. Month. 



Respectfully submitted, 

BENJAMIN ZATZ 
DONALD ZATZ 

By t h e i i attorneys, 

Douglas A. Kellner 
Kellner, Chehebar & Deveney 
One N.adison Avenue 
New York, NY 10010 

Tel.: (212) 889-2121 

F r i t z ^ . Kahn ^ 
F r i t y R . Kahn, P.C. 
Suitfe 750 West 
1100 New York Avenue, NW 
Washington, DC 20005-3934 

Tel.: (202) 371-8037 

Dated: August 15, 1997 



CERTIFICATE OF SERVICE 

Copies of the foregoing P e t i t i o n t h i s day were served by me by 

faxing and mailing copies thereof, with f i r s t - c l a s s postage 

prepaid, to counsel f o r Applicants. 

Dated at Washington, DC, t h i s 15th day of August 1997. 

y^~r 

F r i t z R. Kahn 
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